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PRELIMINARY STATEMENT

Plaintiffs, the surviving family members of a man who

drowned in the Hereford Inlet on July 27, 2012, 
seek to force

the State and the City of North Wildwood ("City")
 to close an

entire beach area in the City via a preliminary injunction.

Plaintiffs' claims cannot be sustained against the 
State as to a

municipally owned and operated beach.

Plaintiffs tail to meet any of the four required 
prongs by

clear and convincing evidence needed for a preliminary

injunction. See Crowe v. DeGoia, 90 N.J. 126, 132-134 (1982)
.

Plaintiffs' sole legal claim is that the waters off the

unprotected Hereford Inlet beach in the City constitut
e a public

nuisance. However, under the Tort Claims Act, the State is

immune from any liability associated with an unim
proved public

property such as the municipal beach and the Hereford Inlet.

N.J.S.A. 59:4-8 and 59:4-9. .Thus, Plaintiffs' claim fails.

Further, Plaintiffs neither have standing nor ca
n demonstrate a

"conduct" perpetuated by the State to sustain a 
public nuisance

claim far which damages may be sought. Additionally, the State

does not control the municipally owned and operated beaches

pursuant to the 2008 Borough of Avalon v. Department of

Environmental Protection Appellate Division case. For these

reasons, Plaintiffs cannot demonstrate a likeli
hood of success

on the underlying legal claim_.__
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Further, with regard to irreparable harm, Plaintiffs have

not alleged any irreparable harm to themselves if the injunction

is not issued and the balance of the equities tips squarely in

favor of the State. Finally, the grant of a preliminary

injunction would serve as a mandamus order that would improperly

interfere with the State's and the City's discretion in

connection with public access to beaches.

For all of these reasons, Plaintiffs' request for a

preliminary injunction must be denied.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

The City of North Wildwood owns and manages an extensive

set of municipal beaches. The City owns and operates beaches on

the Atlantic Ocean side of the City as well as along the

Hereford Inlet. See Exhibit 1 to Miles Cert. The area below

and seaward of the mean high water line is tidally flowed. It

is the State's understanding that the City provides lifeguards

for many, but not all of its beaches. Rosenello Transcript at

69:12-70:4.1 However, the City does not provide lifeguards for

the beach along the Hereford Inlet northwest of Surf Avenue

because it is a large area that includes endangered species

habitat restrictions and an area that is popular with fishermen.

'Plaintiffs have also filed a parallel tort claim action against

the municipality and the State which has been the subject of

depositions during discovery. Smith v. City of North Wildwood,

et al, Docket No. CPM-L-331-14.
---- ----
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Id. at 70:13-75:12; see also Cavalier Transcript at 141:17-24.

The City's mayor also unequivocally testified that it is unsafe

for people to be in the water off of an unguarded beach due to

the natural conditions of an ocean and inlet. Rosenello

Transcript at 84:4-85:17.

Since the City conducts beach raking in some areas of its

beaches, the City applied for and obtained a beach and dune

maintenance general permit from the Department in 2005. See

Exhibit A to Jones Cert. The current permit will expire in

July, 2017 pursuant to the Permit Extension Act. Permit

Extension Act of 2016, P.L. 2016, Ch. 14. According to the

plans submitted with the permit application, the City conducts

maintenance along its oceanic-fronting beaches and along those

portions of the beach on Hereford Inlet until Surf Avenue.

Exhibit B to Jones ~Cert. Northwest of Surf Avenue, the

endangered piping plover has nesting sites on the Hereford Tnlet

beach, so that beach area cannot be raked from April 1 until

August 15. Exhibit A to Jones Cert. Neither the piping plover

area nor the beach area further northwest of it are guarded by

lifeguards. Thus, the City does not rake or maintain those

beaches either. Exhibit B to Jones Cert.

A rock revetment serves as a boundary between the beach and

upland properties along much of Hereford Inlet. See e.g.

- Cava-~-i~r~x-anscript, Exhibit. ~_, November 17, 2009 map (depicting
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rock wall). The revetment's purpose is to ensure that the

Inlet's ongoing erosion does not affect upland property.

Farrell Transcript 65:19-66:23; 85:8-19. However, with the

exception of one area where the revetment protects a parking lot

that juts into the Inlet, the revetment does not affect the

natural currents in the Inlet. Exhibit 2 to~ Miles Cert.; see

also Farrell Transcript~~85:10-86:22; 145:17-146:19, attached as

Exhibit 3 to Miles Cert.

On July 27, 2012, the accident that prompted phis action

and two additional lawsuits occurred. George Bradley (Brad)

Smith was wading with his daughter, Brandy Smith, and his

Friend, Scott Sunderland, and Scott's daughter, along the

Hereford Inlet shoreline where the water meets the beach.

Scott Sunderland Transcript 22:4-15. According to Mr.

Sunderland's testimony, the four people were walking in calf-

deep water. Td. at 35:5-35:10; 113:18-22. The group began

their walk near the Surf Avenue and First Avenue lifeguarded

beach area and walked northwest along the Hereford Inlet beach

until they reached a point approximately 100-200 feet away from

the rock wall, then turned around and walked back southeast.

Id. at 23:11-24:3.

While wading in the water, Mr. Sunderland testified that

they suddenly lost their footing, as though there was nothing

- beneath_ _ th~~.x .feet.,. Id . at 3 6:16 - 3 7:11 . According to Mr_. '
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Sunderland, the accident southeast of Central Avenue and

southeast of the parking lot area. Sunderland Dep., Exhibit 10;

Sunderland Transcript 13:7-15:24. All four people were swept

into the Inlet's waters and although Mr. Sunderland was 
able to

swim back to the beach with his daughter on his back
, Mr. Smith

and Brandy were both pulled further into the Inlet. 
Sunderland

Transcript 37:10-18, 38:11-19, 39:9-42:12. Brandy was saved by

someone on a jet ski. Id. at 46:12-20. Unfortunately, Mr.

Smith drowned and his body was found three days later.

On July 23, 2014, Sandra Smith filed a wrongful death 
suit

against the City of North Wildwood, Cape May County, and the

State of New Jersey individually and also as Mr. Smith's

executrix. Sandra Smith v. City of North Wildwood, et al.,

Docket No. CPM-L-331-14. That action originally included a

count which sought to close the unguarded portion of the

Hereford Inlet beach in North Wildwood. The parties in that

action have agreed to dismiss the injunctive count.

After extensive discovery in the wrongful death acti
on, the

parties agreed that Mrs. Smith's beach closure clai
m should be

the subject of a separate action. Thus, Plaintiff filed her

complaint in this case on October 4, 2016. On the same date,

Plaintiff also filed an Order to Show Cause, seeking
 a permanent

injunction to close the unguarded municipal beach al
ong Hereford

-- .Inlet in North W ldwood. The original return date for the Order
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to Show Cause was November 9, 2016, but was adjourned for a

month on the consent of the parties.

The return on the Order to Show Cause is scheduled to 
be

heard on December 9, 2016.

ARGUMENT

POINT I

PLAINTIFFS FAIL TO MEET THE STANDARD FOR A

PRELIMINARY INJUNCTION AND, AS SUCH, THEIR REQUEST

MUST BE DENIED

Plaintiffs' request for a preliminary injunction must be

denied for failure to meet the four prongs fox such

extraordinary equitable relief.

A. Standard of Review

Plaintiffs' Order to Show Cause demanding a preliminary

injunction must be denied because they fail to meet the

fundamental conditions required for such an extraordinary

remedy. A party seeking emergent injunctive relief must

demonstrate by clear and convincing evidence 1) reasonable

probability of ultimate success on the merits; 2) irreparable

injury unless relief is granted; 3) that the balance of

hardships favors granting the relief; and 4) the public 
interest

supports granting the injunctive relief. See Crowe v. DeGioia,

90 N.J. 126, 132-134 (1982).

Injunctive relief is "an extraordinary equitable remedy

D



utilized primarily to forbid and prevent irreparable injury, and

one that must be administered with sound discretion and always

upon consideration of justice, equity, and morality in a given

case." Zoning Bd. of Adjustment v. Serv. Elec. Cable

Television, 198 N.J. Super. 370, 379 (App. Div. 1985) (citing

N.J. State Bar Assn v. N. N.J. Mortgage Assocs., 22 N.J., 22

N.J. 184, 194 (1956)). Each requirement must be proven by clear

and convincing evidence. waste Management of N.J. v. Union

County Utilities Authority, 399 N.J. Super. 508, 520 (App. Div.

2008); Subcarrier Communications, Inc. v. Day, 299 N.J. Super.

634, 639 (App. Div. 1997)

Importantly, "[e]specially where governmental action is

involved, courts should not intervene unless the need for

equitable relief is clear, not remote or speculative." In re

Resolution of State Comm'n of Investi ation, 108 N.J. 35, 46

(1987) (quoting Eccles v. Peoples Bank, 33 U.S. 426, 431

(1948)) .

Plaintiffs fail to meet this heavy burden; thus, the

request for emergent relief must be denied.

B. Plaintiffs Are Unlikely to Succeed on the Merits of Their

Case

Based on current, well-settled law and the underlying

facts, Plaintiffs will likely fail to succeed on the merits of

their public nuisance claim.
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Temporary relief in the dorm of a preliminary injunction

should not issue it the "legal right underlying plaintiff's

claim is unsettled." Crowe v. DeGioia, 90 N.J. 126, 134 (1982).

Likewise, if "all material facts are controverted," the

preliminary injunction should not be granted. Ibi.d. These

factors are combined and ask whether "the
 material facts are in

dispute...and whether the applicable law is settled" so the

plaintiff will likely succeed on the merits of their claims.

Waste Management of N.J., Inc. v. Union County Utilities

Authority,. 399 N.J. Super. 508, 528 .(App. Div. 2008)(citations

omitted).

Plaintiffs' sole claim for a preliminary in
junction alleges

that the Hereford Inlet and its accompan
ying beach constitute a

public nuisance. However, Plaintiffs cannot meet the elements

of a public nuisance, never mind by clear and convincing

evidence. New Jersey has adopted the Restatement (S
econd) of

Torts iteration of public nuisance, which defines a public

nuisance as:

(1) A public nuisance is an unreasonable int
erference with

a right common to the general public.

(2) Circumstances that may sustain a holding that an

interference with a public right is unreasonable include

the following: (a) Whether the conduct involves a

significant interference with the public he
alth, the public

safety, the public peace, the public com
fort or the public

convenience, or (b) whether the conduct is
 proscribed by a

statute, ordinance or administrative regulation, or (c)

whether the conduct' is of a continuing nature or has

produce- a- pe_rmanent__or long-lasting effect and, as the



actor knows, or has reason to know, has a significant

effect upon the public right.

Restatement (Second) of Torts ~ 821B (1979) see also In re

Lead Paint Litig., 191 N.J. 405, 424-25 (2007).

In New Jersey, a public nuisance "is related to conduct,

performed in a location within the actor's control, whi
ch has an

adverse effect on a common right." In re Lead Paint Litig., 191

N.J. 405, 429 (2007).

It is also well-settled that public nuisance claims may

only be sustained by private parties in limited cir
cumstances.

The Restatement explains:

(1) In order to recover damages in an individual acti
on

for a public nuisance, one must have suffered harm of a

kind different from that suffered by other members
 of the

public exercising the right common to the general public

that was the subject of interference.

(2) In order to maintain a proceeding to enjoin a 
public

nuisance, one must (a) have the . right to recover damages,

as indicated in Subsection (1), ox (b) have authority 
as a

public official or public agency to represent the 
state or

a political subdivision in the latter, or (c) have 
standing

to sue as a representative of the general public, as a

citizen in a citizen's action or as a member of a class
 in

a class action.

Restatement (Second) of Torts, ~ 821C

Tn other words, for a private party to sustain an a
ction to

enjoin an alleged public nuisance, that party must ha
ve suffered

a special injury entitling them to seek damages u
nder a public

nuisance claim. In re Lead Paint Litig., 191 N.J., supra at

429.

Plaintiffs can neither meet the required standing 
nor the

def_ini_t~nal elements of showing a public nuisance
 for the same
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reason: the State is immune under these circumstances pursuant

to the Tort Claims Act. When determining claims under the Tort

Claims Act, courts "should [determine] whether an immunity

applies and if not, should liability attach." Troth v. State,

117 N.J. 258, 265-66 (1989)(emphasis in original). Therefore,

if. an immunity applies, the State is not liable and Plaintiffs

cannot succeed on the merits of their claim.

The Stake's tort immunity is embodied in N.J.S.A. 59:4-9,

which states "[n]either a public entity nor a public employee is

liable for any injury caused by a condition of the unimproved

and unoccupied portions of the tidelands and submerged lands,

and the beds of navigable rivers, streams, lakes, bays,

estuaries, inlets and straits owned by the State."

The comment to this provision explains that this section:

reflect [s] the policy determination that it is desirable to

permit the members of the public to use public property in

its natural condition and that the burdens and expenses of

putting such property in a safe condition as well as the

expense of defending claims for injuries would probably

cause many public entities to close such areas to public

use. In view of the limited funds available for the

acquisition and improvement of property for recreational

purposes, it is not unreasonable to expect persons who

voluntarily use unimproved public property to assume the

risk of injuries arising therefrom as part of the price to

be paid for benefits received. ... The exposure to hazard

and risk involved is readily apparent when considering all

the recreational and conservation uses made by the public

generally of [publically-owned] acreages, both land and

water oriented. Thus, in sections 59:4-8 and 59:4-9 a

public entity is provided an absolute immunity irrespective

of whether a particular condition is a dangerous one.

Comment to 59:4-9 (emphasis added).
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The comment further explains that the term "unimproved public

property" is to be liberally construed. Id.

Public property "is no longer `unimproved' when there has

been substantial physical modification of the property from its

natural state, and when the physical change creates hazards that

did not previously exist and that require management by the

public entity." Troth v State, su ra at 269-270. Here, the

beach and the water remain unimproved.

Upon occasion public properties may be partially improved

and partially unimproved, whereupon courts examine the specific

area where an injury occurred. Kowalsky v. Long Beach Twp., 72

F.3d 385, 389 (3d Cir. 1995)(following Troth). Thus, where the

injury is caused by an alleged dangerous condition that is a

natural element of the unimproved land, the public entity

remains immune from liability. Aversano v. Palisades Interstate

Parkway Comm'n, 363 N.J. Super. 266, 270 (App. Div. 2003); see

also Fleuhr v. City of Cape May, 159 N.J. 541. 545 (1999)

(finding a surfer's injuries were caused only by ocean waves,

which were a natural condition); Kowalsky v. Long Beach Twp., 72

F.3d, su ra at 390 (finding that injuries to swimmers were

caused by ocean waves, which were "acts of nature"). Yet, even

it the property had been partially improved, the public entity

would not be liable absent a "causal connection" between the

a1l:eged injury and the_. improvement._ Troth v. State,_ 117 N.J.,

11



supra at 270.

Here, the unimproved property immunity applies because the

area where Mr. Smith's accident occurred is unimproved and is

publicly owned. Per the title report prepared on behalf of the

City of North Wildwood by Hathaway .Abstract Co., the City own
s

the upland beach area subject to the State's underlying ripa
rian

rights below mean high tide. See Exhibit 1 to Miles Cert.

Regardless of how the location is characterized tort immunity

applies to the upland beach under N,J.S.A. 59:4-8 and/or the

tidally flowed area under N.J.S.A. 59:4-9.

The record is equally clear that Mr. Smith and his

companions were wading in the water along the Inlet coast,

rather than walking along the dry beach sand. Likewise, the

parties agree that there are no overt developments in the

waterline between the dry sand and the deeper Inlet waters.

Thus, the area where the incident occurred, which is the

appropriate geographic area to consider pursuant to Troth, is

clearly unimproved.

Even if one considers the broader general area in the

vicinity of the accident, the area is still unimproved a
nd the

immunity applies. For instance, although the City of North

Wildwood holds a Coastal Area Facilities Review Act ("CAFRA")

permit to conduct beach maintenance and raking, the City 
cannot

conduct any _maintenance. west of, the last lifeguard station. on

12



Surf Avenue due to endangered species habitat restrictions.

Exhibit A to Jones Cert. Mayor Rosenello confirmed during his

deposition that the City complies with the permit 
restrictions

and does not conduct raking or maintenance in the unguarded

beach area. Rosenello Transcript, 62:12-63:13.

Similarly, although there is a stone revetment which

parallels the Hereford Inlet, the revetment itsel
f is upland and

removed from the water and shoreline where the accident

occurred. Farrell Transcript, 134:23-136:4. Furthermore, Dr.

Stewart Farrell is the only expert to testify in this - case

regarding the possible effect of the revetment on the water

currents in the Inlet. Exhibit 2 to Miles Cert. Dr. Farrell

testified clearly and unequivocally that the r
evetment had no

impact on the In1et's current in the accident's immediate

vicinity; the revetment is simply too far a distance away.

Farrell Transcript, 145:8-146:19. Plaintiffs never disputed Dr.

Farrell's report or testimony. Thus, there is nothing in the

record to contradict either of these factors.

Because the State is immune from liability purs
uant to the

unimproved property provisions of the Tort Clai
ms Act, N.J.S.A.

59:4-8 and 59:4-9, Plaintiffs cannot sustain an action in

damages against the State.2 Therefore, pursuant to the

2 Although Plaintiffs actually have sued both th
e State and the

--
City of North Wildwood in the separate w~angful death action
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Restatement and In re Lead Paint Liti.g., Plaintiffs cannot

sustain an action seeking an injunction against the State.

Restatement (Second) Torts, §.821B.

Likewise, Plaintiffs' primary claim of public nuisance

fails because there has been no conduct by the State that gave

rise to the accident. Contra Restatement (Second) Torts, §

821B(2) (explaining each circumstance that could sustain a

public nuisance claim requires .an inquiry of the "conduct"

involved): Simply put, the accident, tragic though it was,

occurred as a result of the natural conditions of the currents

in the Hereford Inlet. Plaintiffs admit as much in their own

filings: "[h]owever, hidden at the water's edge is a public

nuisance created by the unique tides that eat away at the beach

every time the tide retreats." P1. Br. At 5 (emphasis added).

Similar to the accidents that occurred due to natural

circumstances in both Kowalsky and Fleuhr, Plaintiffs' claim

here is equally unviable.

It should be noted that even if the State were not immune

under the Tort Claims Act, obtaining an injunction to force the

State to close the unguarded beach would be inappropriate as the

State does not own or operate that municipal beach.

which seeks monetary damages, Plaintiffs chose not to include a

public nuisance claim there. There is therefore a question as

to whether their pleading choices in that matter bar them from

seeking an injunction under a public nuisance theory in this

case.

14



The Department of Environmental Protection ("DEP") is

authorized by the Legislature to oversee via its permitting

authority numerous aspects of land development and use when such

development may have an impact on a natural resource of interest

to the State. One such substantive permitting area the

Department oversees is development and/or use of land in coastal

zones, pursuant to the Coastal Area Facilities Review Act, or

CAFRA. N.J.S.A. 13:19-1, et seq• CAFRA defines "development" to

include "the grading, excavation or filling on beaches or dunes"

'in addition to the layperson's understanding of building

construction. N.J.S.A. 13:19-3. Therefore, DEP holds general

oversight of any action that constitutes a development on a

beach or dune in the State of New Jersey.

One of the substantive elements that DEP considers when any

entity submits an application for a permit to "develop" a be
ach

or dune area is whether the proposed development will have any

impact on the public's access to the waterfront. N.J.S.A.

13:19-10(h) The DEP's consideration incorporates the long-

standing Public Trust Doctrine, wherein land flowed by tidal

waters is owned, by the State for the public's use for

"navigation, fishing and recreational uses, including bathing,

swimming and other shore activities." Matthews v. Bay Head, 95

N.J. 306, 312 (1984). The DEP's general consideration of

permits_.f.or beach an~.d_dune. incorporates a general promotion o
n a

15



nondiscriminatory .basis and to the extent practicable public

access to and use of the State's tidal waterways and their

beaches. N.J.A.C. 7:7-16.9 (a) and (b).

However, the DEP also recognizes that public access may be

tempered so access does not create conditions that may

reasonably be expected to endanger public health or safety.

Jones Cert. ¶ 12. Indeed, the Public Trust doctrine itself has

always been balanced by consideration of public safety. See

Neptune City v. Avon-By-The-Sea, 61 N.J. 296, 311 (1972) (noting

coastal municipalities may "very properly regulate and limit .

.the number of persons allowed on the beach at any one time in

the interest of safety."). Therefore, the DEP permits public

access restrictions on a seasonal, hourly, activity or other

scope as necessary due to conditions on the ground. N.J.A.C.

7:7-16.9(b)(4). Jones Cert. ¶¶ 12-13.

A limitation to the DEP's specific public access oversight

arises when municipalities submit applications for beach

maintenance permits. Since raking and grading beaches .and/or

dunes are considered "development" pursuant to CAFRA, any

coastal municipality that wishes to maintain their beach need to

apply for a beach maintenance general permit. N.J.A.C. 7:7-6.2.

It is well settled that the State cannot. require a

municipality to keep a municipally-owned beach open if the

municipality._ decides, pursuant to its_~olice power, that the
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beach should be closed. Borough of Avalon v. Dept of Envtl

Prot., 403 N.J. Super. 590 (App. Div. 2008). As Judge Skillman

stated, coastal municipalities hold "exclusive control over

municipally-owned beaches" because:

[i]t is the municipality, not the DEP, that owns and

operates and therefore bears responsibility for the

management of its beaches. The municipality must provide

such police services as may be required to maintai
n public

safety during the hours a beach is open to the p
ublic . In

addition, the municipality must provide whatever e
mergency

services may be required if a swimmer or other pers
on using

the beach suffers a personal injury.

Id. at 599-600 (citing N.J.S.A. 40:61-22.20 and F
leuhr v.

City of Cape May, 159 N.J., supra).

Given this unambiguous limitation upon the DEP's 
authority,

the agency's policy is to work with coastal municipalities

during permitting determinations to identify and maintain

existing public access areas while balancing other concerns.

Thus, if a municipality such as the City of North Wildwood

sought to close a portion of its waterway or
 beach area upon

showing that an unreasonable risk to public saf
ety exists, the

DEP would not object to the municipality's decision. Jones

Cert. ¶ 15. Indeed, the DEP's public access regulations

specifically denote that municipally-owned beache
s can be closed

by the municipality due to public safety concerns. N.J.A.C.

7:7-16.9(b)(4). Therefore, obtaining an injunction against the

State. to close the City of North Wildwood's bea
ch in whole or in

part would be inappropr. at.~,__as the City is th
e public entity

17



with the authority to make that determination.

For all of the above reasons, Plaintiffs are not likely to

succeed on the merits of their claim against the State.

C. Plaintiffs Have Failed to Demonstrate Irreparable Harm Tha
t

Is Not Speculative or Likely to Recur to Plaintiffs

Plaintiffs have failed to show a likelihood of irreparable

harm if the unguarded beach along Hereford Inlet is not closed
.3

Plaintiffs must demonstrate that they will suffer

"substantial, immediate and irreparable harm" that does not 
have

an adequate remedy at law. Subcarrier Communications, Inc. v.

Day, 299 N.J. Super. 634, 638 (App. Div. 1997). The harm must

not be speculative, given the clear and convincing evidence

standard of review. See In re Resolution of State Comm'n of

Investigation, 108 N.J. 35, 46 (1987) (quoting Eccles v
. Peoples

Bank, 33 U.S. 426, 431 (1948}), Waste Management of N.J. v.

Union County Utilities Authority, 399 N.J. Super. 508, 520
 (App.

Div. 2008). Finally, "the applicant must establish that he will

suffer irreparable injury if the relief is denied." Ispahani v.

Allied Domecq Retailing United States, 320 N.J. Super. 
494, 498

3 Because Plaintiffs' brief in support' of their Order to Show

Cause does not address the Crowe v. DeGoia factors, it fa
ils to

address what Plaintiffs believe their irreparable harm 
might be

or how the balance of the equities would weigh in their 
favor.

The State's opposition therefore attempts to address Pl
aintiffs'

positions on these questions as best as possible based on

Plaintiffs' brief. The State respectfully reserves the right to

request additional briefing should Plaintiffs' reply brief
 raise

arguments on these points that were not raised in the 
original

brief in support of the Order to Show Cause.



(App. Div. 1999)(emphasis added). In other words, the

irreparable injury must occur directly to the applicant.

Despite the tragic outcome of the accident, Plaintiffs will

not .suffer irreparable harm if an injunction is not granted.

There is nothing in the voluminous record that indicates

Plaintiffs plan to return again to North Wildwood and to use the

unguarded beach. Indeed, all statements Plaintiffs have made

are to the contrary, i.e., that they never intend to return to

North Wildwood. Pl. Br. At 6. While Plaintiffs' position is

understandable given the accident, it also means that they will

not directly suffer an irreparable injury if the beach is not

closed. Therefore, they cannot meet this prong of the inquiry.

Plaintiffs' argument that an injunction must. issue to avoid

another similar accident, while admirable, is insufficient to

meet the standard of clear and convincing. burden of proof.

Indeed, the facts weigh against Plaintiffs' argument as no one

else has drowned in the~Hereford Inlet near the unguarded beach

since Mr. Scott's death. Exh. G1 to Pl.'s Brief.

Thus, Plaintiff cannot meet the irreparable injury prong.

D. The Balance of Harms Tips in Favor of the State, As Well As

to the Public If the Beach Is Closed.

Finally, the balance of harms tips in favor of the State,

rather than Plaintiffs.

The final factor considered in a preliminary injunction
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inquiry is "the relative hardship to the parties in grant
ing or

denying relief." Crowe v. DeGioia, 90 N.J. 126, 134 (.1982).

Although it is the final factor, it can outweigh the other
 three

factors if the public interest "is greatly affected." Waste

Management of N.J., Inc. v. Union County Utilities Authority
,

399 N.J. Super. 508, 520 (App.. Div. 2008).

Here, Plaintiffs champion harm to the greater public 
if the

beach is not closed but ignore the harm to several policie
s that

protect the public in the process.

At the outset, Plaintiffs' request seeks to improperly

upset the careful and legislatively set balance between

potential liability of public entities and the public's

recreational enjoyment of unimproved areas. When drafting the

Tort Claims Act provisions regarding unimproved public 
property,

the Legislature was faced with the competing interests of

permitting the public to use public property to its f
ullest in

its natural state while also ensuring such recreation 
is safe.

Natural settings, while beautiful and offering thrilling

activities, can also be quite dangerous; the number of cases

regarding swimmers who have drowned, hikers who have 
fallen off

paths, and boaters who have capsized is an indicator of the

inherent conflict unimproved public property can pose. The

Legislature understood these clear risks, yet the Legislature

dec.ided_to_ immunize public bodies to encourage the public to
__
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recreate on unimproved public property, recognizing explicitly

in its comments that a failure by the Legislature to do so would

encourage public entities to shut down such properties to the

public.

An injunction here to close the unguarded beach along the

Hereford Inlet flies in the face of this well understood,

carefully considered and crafted public policy. The grant of an

injunction in this case would expose the State and other public

entities to future lawsuits to close other potentially dangerous

natural areas to the public. Not only would the State have to

defend itself against such lawsuits, but it could also set

dangerous precedent that exposes public entities to liability

for unimproved public properties. Moreover, the public itself

stands to lose the most, as both the public fist would be

burdened by additional lawsuits and the public would be left

with fewer and fewer public lands to enjoy.

Ultimately, the balance of the equities favor the State

such that Plaintiff's request for an injunction must be denied.

POINT II

PLAINTIFFS' REQUEST FOR INJUNCTION

INAPPROPRIATELY SEEKS AN ORDER OF. MANDAMUS

AGAINST THE STATE FOR DISCRETIONARY ACTION

Plaintiffs mistakenly seek an order of mandamus to close

the unguarded beach along Hereford Inlet, but such relief is

unavailable when. .the goY~rnm~n.t._, as here,.. is entitled to
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exercise its discretion. I.H.R.A.C. v. Diamond Shamrock Chem.,

216 N.J. Super. 166, 175-176 (App. Div. 1987).

The common law remedy of mandamus is only available to

require the State to exercise non-discretionary, mandatory

functions, "where the right to performance of a ministerial duty

is clear and certain." In re Commissioner's Failure to Adopt

861 CPT Code , 358 N.J. Super. 135, 149 (App. Div. 2003). A

ministerial duly is one that is absolutely certain and

imperative, involving merely the execution of a set task, a
nd

when the law which imposes it prescribes and defines the time,

mode and occasion of its performance with such certainty th
at

nothing remains for judgment and discretion. In re Failure

the Dept. of Bank. and Ins. to Transmit a Proposed Dental Fee,

336 N.J. Super. 253, 262 (App. Div. 2003).

Mandamus will not lie "if the duty to act is a

discretionary one and the discretion has been exercised." U
.S.

Trust Co. of New York v. State, 69 N.J. 253, 259 (1976), 
rev'd

on other grounds, 431 U.S. 1, 97 S.Ct. 1505, 52 L.Ed.2d 92

(1977). The key question to determine whether an action for

mandamus may proceed is whether the agency has acted, not

whether Plaintiff believes the discretionary action by the

agency would be the correct one. See Loigman v. Township of

Middletown, 297 N.J. Super• 287, 299 (App. Div. 1997) (mandamu
s a

proper remedy- only to -c.omp.el_ ..specific action. when the duty is
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ministerial and wholly free from doubt, and to compel the

exercise of discretion, but not in a specific manner);

Bordentown Township Board of Health v. Interstate Waste, 191

N.J. Super. 128, 141 (Law Div. 1983). Mandamus cannot be used

"to interfere with or control the mode and manner of its

exercise or to influence or direct a particular result." Switz

v. Middletown Twp., 23 N.J. 580, 587 (1957).

Here, Plaintiffs ask this court to compel the DEP and the

City of North Wildwood to close the unguarded beach along

Hereford Inlet. This would be a wholly discretionary decision.

The DEP's consideration of public access pursuant to its CAFR
A

permitting actions incorporates a fact-sensitive balancing of

considerations, including the type of development proposed,

whether the access can be on or off-site, and whether the acces
s

runs afoul of other public policy considerations. N.J.S.A.

13:19-10. All of these elements require discretion in their

application. The DEP exercises its discretion in working with

coastal municipalities on public access concerns along the shore

and weighs public safety and public resource concerns. See

Jones Cert. ¶ 15. This case directly illustrates the fiscal

issues, as a full beach closure would require significant public

resources to implement and enforce. See Lindsay Transcript,

46:1-14, 51:25-52:10 (noting need for fences, "guard dogs 24/7,"

aid "m, l- Lary---state" to keep beach. closed) ,
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In sum, Plaintiffs improperly ask the court to intervene

and substitute its judgment for that of the Department
's and the

City's, the latter of which operates and maintains the beach.

Given settled law, however, Plaintiffs' request must be 
denied.

CONCLUSION

For the reasons set forth herein, Plaintiffs' motion f
or a

preliminary injunction must be denied.

CHRISTOPHER PORRINO

ATTORNE GENERAL OF NEW JERSEY

By:
Kristina Miles

Deputy Attorney General

Dated: November 28, 2016
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CHRISTOPHER S. PORRINO

ATTORNEY GENERAL OF NEW JERSEY

Attorney for Defendant New Jersey

Department of Environmental Protection

Hughes Justice Complex

25 Market Street

P.O. Box 093

Trenton, New Jersey 08625

By: Kristina Miles

Deputy Attorney General

(609) 633-2038

Attorney No. 003282011

SANDRA SMITH, INDIVIDUALLY AND AS

EXECUTRIX OF THE ESTATE OF GEORGE

BRADLEY SMITH, AND AS GUARDIAN AD

LITEM FOR HER CHILDREN KOLE SMITH

AND BRANDY SMITH, NICOLE GAETA,

KYLE SMITH,

Plaintiffs,

SUPERIOR COURT OF NEW JERSEY

CAPE MAY COUNTY - LAW DIVISION

DOCKET NO. CPM-L-415-16

Civil Action

r~

CITY OF NORTH WILDWOOD, and

STATE OF NEW JERSEY,

Defendants.

Certification of

Kristina Miles,

Deputy Attorney General

1. I am a Deputy Attorney General within the New 
Jersey

Division of Law, Office of the New Jersey Attorne
y General in the

State of New Jersey. I have personal knowledge of the facts stated

herein.

2. I have served as a Deputy Attorney General for the

Environmental Permitting and Counseling section for
 over three and a

_half ~r_e.ar~..:



3. I make this Certification in Support of Defenda
nt New

Jersey Department of Environmental Protection's Opposition to

Plaintiffs' Order to Show Cause submitted on 
October 18, 2016.

4. Attached hereto as Exhibit 1 is a true and accur
ate copy

of a title abstract from Hathaway Abstract Co. 
for the relevant

portion of the unguarded beach in the matter 
of Smith v. City of

North Wildwood, et al., Docket No. CPM-L-33
1-14.

5. Attached hereto as Exhibit 2 is a true and acc
urate copy

of the June 23, 2016 report by Dr. Stewart 
Farrell of Stockton

University's Coastal Research Center in the 
matter of Smith v. Cit

of North Wildwood, et al., Docket No. CPM-L
-331-14.

6. Attached hereto as Exhibit~3 is a true and acc
urate copy

of the transcript from the June 29, 2016 de
position of Dr. Stewart

Farrell in the matter of Smith v. City of Nor
th Wildwood, et al.,

Docket No. CPM-L-331-14.

I certify that the foregoing statements made b
y me are true. I

am aware that if any of the foregoing sta
tements is willfully

false, I am subject to punishmen .

Kristina Miles,

Deputy Attorney General

November 28, 2016
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e-~~ail: hathaw•ayaijstractgmail.cc~m

phone : fid'3 ?l7 b8[)~

fa~c : G0~ 7D~ 017

Report on Title
North ~JVildwood
Block 254 Lot 1
formerly Lots 26,28,34, 32,1 UO-115
Title vests into the City of North Wildwood iin DB719 pg 405
( %z of Iot104, %Z of lot IOS, p/o lot 100, p/o lot 102 and all of lots 101 and 103)

Remainder of tit}e in Final Judgement in DB891 pg 439
Final Judgement Amended in DB I OSS pg 194
No Easements or restrictions

Block 255 Lot 1
formerly lots 34, 36,38,40,100-I15
Title vests into City of North Wildwood in DB 1349 pg 168

No easements or restrictions

Riparian Crrants
Grants for premises in question are found in DB 193 pg 1

to Henry ~ttens and DB 193 pg 95 to Eliza Mace, estate

Vacation of Roads
I fiEnd no vacation of Roads for the Premises in question

Cover date 2/2712~I5
N. Wildwood000226
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The Coastal Research Center

Ph. 609-652-4245
Fax 609-748-0656

NEW JERSEY'S DISTINCTIVE PUBLIC UNIVERSITY

Brian Hunkins, DAG
Dept. of Law &Public Safety
Division of Law, Tort Litigation Section
Hughes Justice Complex
25 Market St., P.O. Box 116
Trenton, NJ 08625

Dear Mr. Hankins,

30 Wilson Avenue
Port Republic, NJ 08241

www.stockton.edu/crc

June 23, 2016

I have reviewed multiple depositions, photographs and videos in this case as well as the report of

plaintiffs expert Dr. Richard Weggel (Smith v. North Wildwood, et al., Docket No. CPM-L-331-14). I

reviewed the map on which Mr. Sunderland marked the location where he and Mr. Smith went into the water. I

am very familiar with the beaches at North Wildwood and along the Hereford Inlet because of all the work I

have done in the area over the years. I am personally familiar with the water and. sand conditions and I have

expertise with regard to the nature and cause of those conditions. Within a reasonable degree of coastal

engineering probability, the water and sand conditions that contributed to the incident in this case were

completely natural and unaffected by any improvements in the area. Neither the seawall nor any beach

replenishments nor any other improvement played a role. The seawall does at times create a whirlpool or vortex

in the immediate vicinity of the seawall. The seawall has no effect in the area where Mr. Sunderland says he and

Mr. Smith went into the water. In the area where Mr. Sunderland and Mr. Smith went into the water, there is a

channel that has been created by water flowing into and out of the inlet with the tides. The water can be

turbulent in the area of this channel where the incident occurred specifically where the ebb currents meet a sand

wedge deposited along the beach at or neax low tide elevations that is formed by the flood tide. The slope of

sand that forms the margin of the channel is inherently unstable. In my opinion, Mr. Sunderland and Mr. Smith

stepped onto the channel margin slope and the slope gave way. This is not unlike what a hiker might experience

while crossing a steep slope of rock scree. The broken rock pieces give way and the hiker will slide down with

it, sometimes ending up more than a couple of feet down the hill. Under water, the swift currents rushing by the

channel slope makes the situation that much more unstable as the angle of slope increases.

I disagree with Dr. Weggel to the extent that he may be saying that a shelf of sand was created and

collapsed. I have not seen any evidence of that occurring in the area of the incident and had it occurred,

witnesses would. have described a subsidence of the sand above the waterline. Even if that had occurred,

however, it would have been completely the result of interacting natural forces. It would not have been the

result of any improvements in the area.

Sincerely,

c'.̂•-~--- -~/

Dr. Stewart Farrell
Executive Director
Coastal Research Center



t ■

i 3Exhi t



1 tiU oF.N{UR (;OORT OF NfM' JERSEY
I,AN Uf V1S1oN - CAP1: HAY COUNTY

2 OUCKY.T NU. CPH-1.-331-11

$ANUY YNTTX~
1 [NOSV3UUALLY AND AR

F.%CC.0?R[X OF TN F, t;3TA'I'E C1Y1L ACl'J ON

.~ OF IIP.R LATe IIU3 BANU YI O£OTAI'ED

GEORGE 8RADLt:Y ShfLTN r DF. C'OS [TSUH

6 t'ESTINONY OE'~

Pla~n~iE f, STL'NART FARREL!.

7
V9.

i!
CITY OF NQRTIf Nif.UN000,

4 ware or• Nsw ~easr_r,
JOIIH L`OL~ NAkti DAl:, A6C

40 PgRTHK0.SHifS and XYZ
CORPOPA?IONS,

11
Oo Eandant n.

~:

13

~~

15 YAKCN H~YUR¢: LYNN SM7TH~ s COl'U fled COV YC

16 R~porcur of chQ scac• of Ns~ sucsoy, l~icenae ~tlo.

17 X7015:?0~ nt CTe D'AHASO LAN F; NN, 2900 Fl ce Ro~d~

18 So}.Cn 200. Byy uecBoc 'Cowoahip~ Neu Je rpey~ on

1? Nodnc sday, Juna 29, 20]G, ~wngoncl nq nk lu:1S n. n.

zo

21 W6RD }•(eR WORD RC PORT IMG~ 1.LC

[: F: kTIF4ED COUR^ RE9pRTf.RS L VI DEOG0.APNi:AS

21. 6 Nt)RTN RRUA~ SYkEf:i, SVITF: 202

NgAA80RY, NY,W ~J F.RS F.Y OBQ9G

13 PA. 1856) 38~-2710 k'ex, t856) CBS-7779

z~

z~

A P P E A R A M C E S:

2
D'AMA70 LAW FIRM

3 2900 Fire Roau, Suite 200

Efl9 Harbor Townslii~, New Jersey 0823
4 4Y: PAUI R. ~'AMATO, ESQUIRE

For the Plaintiffs
5

6 HARRY, CORRADO & GRA551
2700 Pacific Avenue

7 W ildwuod, New Jersey 08260
609-729-1333

8 BY: ]OSEPH C. GRASSI, ESQUIRE
For tfie Plaintiffs

9

10 BARKER, GEIfAND & )AMfS
210 New Road

11 LlnwooA, New Jersey OII22t
(609)GO1.8677

12 BY: W ILI. ROLELL, ESQUIRE.
For the Defendant, North W IlAwood

13

14
5TA7E OF NEW JERSEY

15 DF.PARTMF.NT OF LhW AND PUBLIC SAFETY

o~v►sioN of ~nw
16 R.). Hu94es lustice Complex

25 Market Street
17 Trenton, New Jersey 08G25

(eoy) ~>7-ae~2
18 BY: 6IZ1/1N HUNKINS, LSQU[RE

For tl~e State of New Jersey
19

20
Also present: Lou viJoseph

SanAy Sm Itli (via telephone)

cc Videographer: Josh Grossman

2J

24
25

WORD FOR WORp REPORTING, llC

i
1 I N D E X

2
_w_I7. fLE~S 2eS ~.

3
STEWART FARRELL

Q

Examination 4y Mr, D'Am~to 4, 139

5 F.xamination oy Mr. Grassi i22
Examination Oy Mr. Hunkins 145

6 Examination By Mr. Rozell 148

7

S

... eX.ttts~rs
9

10 NUMBER (ZESCR1PTfOf~ I.d~.

11 Farrell-1 Letter from Brian Hunkins 4

Farrell•2 Unidentified document 4

12 Farrell•3 Interview A

Farrell-~ Unide~[ified document 4

13 Fdrrell•S Dr. W epgel's report ~
Farrell-6 ~crial photograph 22

14 Farrell-? Copy of Sunderland -2 6?

farrell•8 Photograph 79

15 Farrell-9 Photograph 84

Farrell-10 Photograph 84

16 Farrell-11 Newspaper article 86

Farrell-12 Newspaper article 91

17 Farrell-13 Interview of Mr. Sunderland 93
Farrell-IA Dl~ital elevation map 103

18 Farrell-15 Digital clev~tlon map 105

Farrell-16 Dipltal elevation map 105

19 Farrell-17 copy of Farrell-6 121

Farrell-18 Photograph 1Q0

2a Farrell-19 2012 Annual Report 1~3

Farrell-20 2012 Annual Report 152

21 Farrell-21 Article 154

22
Requests:

23 1. 7ranscrlpts reviewed by Dr. Farrell, page 32

2. Log, page 130
24
25

WORD FOR WORD REPORTING. LLC

4

1 (Exhibits Farrell-1 throUgh i2rr211-5

2 received and masked for identificotlon.)

3 VIDC-OGRAPIiER: Today is We4nesday, )une

4 79th, 2016. This is the videotaped Gepositlon of

5 Stewart Farrell. W e are going on record at 10:15

6 a,m. Tlie appearance of counsel will be noted on the

7 stenographic record.

8 W111 the court reporter please swear

9 In the witness?

10 S T E W A R T F A R R E L L,

11 leaving been first duly sworn, testlfiCd os follows;

12 F.XAMINA'f10N BY Mft, D'AMATQ:

13 Q. Or. Farrell, my Warne I~ Paul D'Amato, and T

14 represent Mrs. Sandy Smith, tlic widow of BraO Smith,

15 and we represent the adult chllAren of Brad and the

16 minor children of t3rad and Sandy.

17 The process that we're goln9 through

18 today I5 a deposition,

19 Nave you ever gone through th15 Process

20 belore?

21 A. Yes.

22 Q. How many times?

23 A. Several.

24 Q, okay. t4ore clean 12, or lest than

25 A. Less than 12.

WORD FOR WORO REPORTING, LLC
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1 Q. Less Chan five?

2 A. Maybe, but probably not.

3 C2. All right. ['ll get into those depositions

in a moment, but I just want you to know that if any

time you need to lake a break, you just tell us you

6 want to take a break,

7 I have been speaking to the deputy

8 attorney general about the areas that I wanted to ask

9 you questions, and after receiviny his letter with

10 the report attached, instead of asking you questions

11 for about an hour, I think iY's going to be two

12 hours, maybe a little bit more.

13 I've ordered a tray of sandwiches from

14 Fitzpatrick's in Somers Point, and as I told counsel,

15 if we take a break, it will just be for 10, 15

16 minutes, just get a lithe something to eat, and then

17 we'll finish up, we'll get you out of here.

18 Even though you've gone through the

19 process of a deposition before, i just like to

20 emphasize a few things.

71 If I or my co-counsel, Joseph Grassi,

22 who's sitting to my left, if either of us asks you a

23 question Chat you find inherently confusing, or just

24 doesn't make any sense to you, don't answer it. Just

25 simply say, I don't understand the question. We are

WORD FOR WORD REPORTING, LLC
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4 going to go into your world. Okay? And X guess in a

2 way you're coming into our world of law. So we may

3 phrase a question that structurally is a little bit

4 confusing. So just tell us what you find confusing

S about the question and we'll rephrase it.

6 I've been doing this for a long time,

7 and I've ~Iways tried to treat the people Chat I'm

8 conducting a deposition of with tfie utmost respect.

9 You know, these quesCions are going to be very

10 simple, direcC questions.

71 All right. Hold on one second.

12 (Discussion off the record.)

13 BY MR. D'AMA'TO:

14 Q. Once we begin this deposition, the rules of

15 court are such that when we take a break, you're not

16 allowed to speak to any of tf~e attorneys about the

17 subject matter of the deposition. That goes for

18 everybody, whether a person's an expert or not.

19 With that in mind, do you need any more

20 time to speak to ttie deputy attorney general before

~~ we begin our examination under oath?

A. No.

23 Q. Okay. What's your educational background,

24 starting with college?

25 A. I have a bachelors of science from chem -- in

WORD FOR WORp REPORTING, LLC
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1 chemistry from Lafayette Cailege. Then I went to the

2 University of Massachusetts, where I got a Masters

3 degree in geology and coastal science, followed by a

4 Ph.D. in 1972.

5 Q. And the Ph.D. was in what area?

6 A. Plasticine geology, which is the last 10,000

7 years, to modern coastal processes.

8 Q. Okay. What was your thesis for your -- in

9 order for you to get your doctorate?

10 A. The location was at Saco Bay, State of Maine.

11 Q. And what was the topicl

12 A. It was the holocene, which is the recent

13 stuff, holocene processes in coastal history of Saco

1Q Bay, Maine.

15 Q. Okay. While you were 'getting your Ph,D.,

16 were you working for a private business, or

17 government, or college?

18 A. Well, we were supported by the university --

19 Q. Okay.

20 A. -- on grants. And I had what was called a

21 National Defense Education Fellowship.

22 Q. All right. ARer getting your Ph.D, in 1972,

23 could you give us an overview of your employment up

24 until today?

25 A. In the fall of 1971, Y started work for the

WORD FOR WORD REPORTING, LL.0
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1 Richard Stockton College of New Jersey, then a brand

2 new institution in the State of New Jersey. And that

3 employment has continued through 2011, when I

4 resigned my teaching position to assume full-time

5 operations of the Coastal Research Center --

6 Q. Okay.

7 A. -- which continues to today.

8 Q. I have read so much about this Coastal

9 Research -- all right, excuse me. Okay. Sandy, can

10 you hear now?

11 MS. SMITH: Yes, I can hear you now.

12 And I'll put my phone on mute.

13 MR. D'AMATO: Okay, all right. We just

14 went over Dr. Farrell's educational background and

15 his employment background,

18 Q. So lei me go back to my question, What is

17 the Coastal Research Center?

18 A. It`s an in-house institute within the

19 university. Stockton has become a university in the

20 last four years.

21 Q. Okay.

22 A. And its purpose is to serve the public

23 sector, mostly local municipalities, county, and the

24 State of New Jersey, in terms of gatf~ering

25 information about conditions that effect the coastal

WORD FOR WORD REPORTING, LLC
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1 zone in general, and beaches, in particular. 1 Q. Tt~e students that have been employed, If you

2 Q. All right. And could you repeat, the year 2 will, by the Institute, are they eUgible by virtue

3 that you slarCed working for the Coastal Research 3 of that work and any additional studies to get a

Center was 2012? 4 Ph.D. through Stockton University?

A. Na. I founded the institute in 1986, 5 A. No.

6 following Hurricane Gloria, driven by requests from 6 Q. Okay, I see. Now, you used the phrase client

7 the Department of Environmental Protection -- 7 base. What is the client base of the institute from,

8 Q. Okay, 8 let's say, 2000 -- the year 2000 up until now, 2016?

9 A. -- for information about the storm damage to 9 A. T can give you a laundry list.

10 New Jersey beaches. And as a result of that award of 10 Q. Well --

11 funding, we began what was a fairly small operation, 11 A. Dom --

12 with three people, that grew over time to what it is 72 Q. Go ahead, I'm sorry.

13 today. 13 A. Yt's dominated by work with either the

14 Q. All right. And how many employees does the 14 Philadelphia District Corps of Engineers, or the

15 institute have? 15 Bureau of Coastal Engineering from the New Jersey

16 A. Nine. 16 Department of Environmental Protection.

17 Q. Okay. And what is your title presently 17 Q. Okay.

18 relative to the institute? 18 A. Other clients would be local municipalities.

19 A. I think I'm the executive director of the 19 Q. The client base, does It pay for the services

20 Coastal Research Center. 20 of the institute?

21 Q. And can you give me a summary of what the 21 A. Yes.

22 other eight people do that are employed by the 22 Q. Okay. So if -- if the institute has an

23 institute? 23 assignment from the Bureau of Coastal Engineering,

24 A. They start as student workers, doing field 24 and the institute performs that assignment, the

25 work under the direction of a full-time staff member. 25 Institute receives compensation?

WORD FOR WORD REPORTING, LlC WORD FOR WORD REPORTING, LLC
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't They choose to stay and continue learning what we do 1 A. Correct.

2 and how to do it better. And they become invited, if 2 Q. Okay. And that would be the same for the

3 they are qualified, to becomo full-time staff 3 United States Corps of -- Army Corps of Engineering?

4 members, if they can fill a niche that we need as a 4 A. Yes.

5 result of changing interests on the part of the 5 Q. Okay. Now, let's talk about the City of

6 client base. Some -- there's like four people who do 6 North Wildwood.

7 information mapping, geographic mapping of spacial 7 Given your extensive background, can

8 data. Anything with a geographic attachment to it 8 you estimate for us the first year that you,

9 can be mapped. It has become highly electronic, and 9 personally, had some involvement in any way, shape,

10 highly sophisticated since the days of a drafting 10 or form with the Clty of North Wlldwood? And you can

11 board and felt pens. 11 always estimate.

12 Q. Yeah. 72 A. Pretty clearly, summer of 2009.

13 A. Others deal with animal coastal interactions, 13 Q. Okay. And how did that come about?

1Q salt marsh growth. Right now we're working with the 14 A. Through a joint project between the State of

15 horseshoe crab migration in gelaware Bay, followed by 15 New Jersey, Bureau of Coastal Engineering, and the

16 the red knots eating the horseshoe crab eggs for fuel 16 City of North Wildwood, to restore the beach along

17 to get to the Arctic. It's a rehabilitation of the 17 the oceanfront.

18 habitat that was damaged by Hurricane Sandy, funded 18 Q. Okay. 'fhe area that was going to be restored

19 by the Department of the Interior, as a matter of 19 was from Second Street or Avenue to 26tH Street or

20 fact. And so there are folks who specialize in that. 20 Avenue?

9~ And ane individual is the office manager. We need 21 A. Basically, the oceanfront beach, yes.

one of those. And then of the crew of nine, three 22 Q. Okay. And when you use the phrase oceanfront

23 are what are called temporary services employees. 23 beach, you're -- you would distinguish that speelffc

24 They work for an hour's pay for an hour's work, doing 24 area -from tfie Hereford Inlet.

25 }abs that are assigned to them. 25 A. The shoreline?

WORD FOR WORD REPORTING, LLC WARD FOR WORD REPORTING, LI.0
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1 Q. Yeah. 1 right.

I 2 A. Yes. 2 To prepare for this deposition, what

i, 3 Q. Okay. What was your next involvement with 3 did you review?

" the City of North Wildwood after that first project? 4 A. Fairly extensive laundry list of previous

A. The initial construction of the beach was 5 depositions, a report by Dr. Richard Weggel, and

6 interrupted by a northeast storm in November of 2009. 6 collected from sources out on the Internet, the

7 Was called the Veteran's Day Storm. As a result of 7 weather of the day of the incident, the tidal

8 the damage to the beach from that storm, since the 8 conditions on the day of the incident, and from

9 project was funded by the State of New Jersey and the 9 Google Earth, the nearest collection of aerial

10 City of North Wildwood, they were eligible for what 10 photography that Googie possesses.

11 is known as a Presidential Disaster declaration 11 Q. From what Brian told me, you didn't bring any

12 reimbursement funding through the FEMA, Federal 12 of those items with you here today?

13 Emergency Management Administration. 73 A. No.

14 So we were asked to get down there as 14 Q. All right. Can you tell us what transcripts

15 soon as possible after the storm and quantify the 15 of what depositions you reviewed?

16 damages done to the project, in terms of sand volume 16 A. The one from Mr. Sunderland.

17 lost from the beach due to erosion, which we did. 17 Q. Right.

18 Q. Okay. Was there another project after the 18 A. And another one that I remember being

19 first two that you just described? 19 relatively significant was Harry Wozunk, former

20 A. Well, this project was continuously, you 20 public works director of City of North Wildwood.

21 know, suitable for FEMA reimbursement, should there 21 Q. Okay. did you read the transcript of the

22 be another disaster declaration. Turns out, there 22 deposition of Chief Cavalier, who is the head of the

23 was. March 10th, 2010, December 23rd, T believe, 23 North Wildwood Beach Patrol?

24 2010, and then Hurricane Irene in August of 2011, 24 A. T can't say that I recall doing that.

25 and, of course, the big one on everybody's plate, 25 Q. Okay. How about Lieutenant Lindsay of the

WORD FOR WORD REPORTING, LLC WORD FOR WORD REPORTING, LLC
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1 Hurricane Sandy in 2012. Most recently, a northeast 1 North Wildwood Beach Patrol?

2 storm which now has a name called Jonas, January 2 A. I may have read it. TYs part of the file.

3 23rd, 2016. 3 But I don't recall too much from it.

4 So each of these events triggers a 4 Q. Okay. Now, I've had marked for

5 survey of the beach to determine the lost sand as a 5 identification as -- Che report of Dr. Weggel -- oh,

6 result of the storm damage, which got a disaster 6 here it is. And T believe that is Farrell-5,

7 declaration from the United States president. 7 correct?

8 Q. gkay..(Vow, you have in front of you an 8 A. Correct.

9 exhibit -- you want to pass that down to Matt -- 9 Q. Now, would it be fair to say that you read

10 which has been marked For identification as 10 Dr. Weggel's report, which is dated April 19, 2016,

11 Farrell-1. 17 more than once?

12 A. This one? 12 A. Correct.

13 Q. Yes. That is a letter from my colleague, 13 Q. Okay. You want to estimate how many times

14 Brian Hunkins, department attorney general of the 14 you have reviewed it?

15 State of New Jersey, to which is affixed a report 15 A. Three times is fair enough.

16 from you dated June 23, 2016. 16 Q. Okay. Now, what T would like you to do, and

77 You are the author of that report, 17 I will give you a highlighter, is Co go to page one

18 correct? 18 of his report, and for the record, we're dealing with

19 A. Yes. 19 a report that runs with a -- reporC that runs about

20 Q. All right. Relative to this litigal'ion 20 13 pages, and on page 12, he has a category called

21 involving the Smith family and the City of North 21 summary and conclusions.

Wildwood and the State of New Jersey, have you issued 22 T'm going to hand you a highlighter,

'ls any other reports? 23 And in looking at Professor Weggel's summary and
---- __
24 A. No. 24 conclusions, I'd Ilke for you to highlight anything

25 Q. Oh, you haven't? Okay. Thank you. All 25 contained therein which you disagree with.

WORD FOR WORD REPORTING, LAC WORQ FOR WORD REPORTING, LLC
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A. There's nothing there that t Ulatantly 1 A. Wetl, he -- they were on their way to the

disagree with. 2 southeast, away from the wall, when this incident

Q. Okay. Now, if you could go to Farrell-1, 3 occurred: They had gone the length of the beach, and

which is the third page of your report. 4 turned around, and were headed back to where they had

A. Yes. 5 been sitting. The various testimony I read had them

Q. It's right under -- 6 in water between ankle deep and calf deep. That's a

A. Yeah. 7 range of a few Inches, but calf deep Js definitely

Q. -- Professor Weggel's report. Okay? Arid if 8 deeper than ankle deep. The tide was approximately

you look at the last ful( paragraph, it says quotes, 9 halfway between h(gh tide and fow tide, with the ebb

"I disagree with 0r. Weggel to the extent that he may 10 in full development. Sa there was a decent ebb

be saying that a shelf of sand was created and 11 current going out the tniet.

collapsed." 12 Q. Into the ocean?

Where in Dr. Weggel's report do you see 13 A. Tnto the ocean, yes, sir.

where he may be saying that a shelf of sand was 1Q Q. All right.

created and collapsed? 15 A. According to Mr. Sunderland, they found

A. Where he opines that the steepness of the 16 themselves going rapidly off the edge, in some

channel margl~ equated or exceeded his angle of 17 fashion they were unable to fully describe.

repose of 28 degrees. 18 The current, presumably immediately

Q. Okay, Could you find that in the report for 19 picked them up, and they found themselves in water

me? 20 over their heads before they could stand up and walk

A. Weil, it's throughout the report. The -- 21 out again, If there was an abil(ty to do that.

Q. Okay. 22 So they ended up being transported from

A. This is an analysis of slope failure. 23 ankle or calf deep water into water at least deep

Q. Right. 24 enough so that a current flowing would carry them

A. leading to the conclusion that the slope 25 along without them being able to stand up against it.

WORD FOR WORD REPORTING, LLC WORD FOR WORD REPORTING, LLC

18 20

failed due to the excessive steepness. That's 1 Whether or not -- what that depth was,

basically his thesis, which is not untrue. 2 I have no idea.

Q. Okay. But going back to your reporC -- just 3 Q. Okay.

give me one example of where, in your opinion, Dr. 4 A. But a large scale slope failure would have

Weggel is suggesting that the shelf of sand was 5 left evidence that other witnesses would have

creaCed and collapsed. 6 noticed, and that's not in Mr. Sunderland's testimony

A. Okay. Standby. 7 at ail.

Well, page five, titled North Wiidwood 8 Q. 'fhe -- IC's unfortunate that you didn't read

Inlet Beach Conditions at the Time of Drowning, first 9 the transcript of the deposition of Chief Cavalier,

paragraph, he's essentially making the claim that 10 the head of the North Wildwood Beach Patrol, because

their presence on the edge of the deep channel 11 we asked him what he thought happened. And he

created enough force to cause the beach to collapse 12 described something that he's known about for 10

into the channel, carrying him with it -- carrying 13 years before Mr. Smith's death; that just at the time

them with it. 14 that you're talking about, where the back bay's going

Q. Okay, And what is it about that particular 15 into the ocean, that a whirlpool or vortex would be

sentence there that you disagree with doctor • - 16 created in two locations in the Hereford Inlet, and

Professor Weggel? 17 that whirlpool would erode the beach. And he was of

A. That, in fact, there was a sfzeabto collapse 1$ the opinion that the Sunderlands and the Smiths just

of the channel margin leading to all four individuals 19 walked into what I'm going Co call a hole.

being discharged into deeper water. 20 Now, given your expertise, can -- what

Q. What is your understanding, especially in 21 would you call what the Sundcrlands anti Smiths walked

light of the fact that you read Mr. Sunderland's 22 into? What was that condition?

transcrl~t of hls__deposiCiOn, as to what happened to 23 MR. HIJNKINS: Hold your answer. Object_ __ . _ -_
Mr. Sunderland and his daughter and Mr. Smith and his 24 Co the form. Your description of what Cavalier said

daughter? 25 I think is basically right, but I'm not sure it's
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1 entirely aca~rate. 1 could go into rriore detail, but

2 I object to the form.

3 MR. RQZELL: Join. Same objection,

Q. Yeah, I'm going to tell you, it's accurate,

because I just reread the transcript this morning.

6 eul go ahead.

7 A. Would you repeat the question, please?

8 Q. Sure. Please have the stenographer read It

9 hack.

10 (Record read.)

11 A. Not having been there, not having reviewed

12 the evidence immediately after the incident, but

13 being familiar with the territory, it is -- it is

14 exceedingly probable that they simply walked off the

15 steep edge of the tidal channel as it existed on that

16 day in July of 2012.

17 Q. Okay. Now, to Cry to save time --

18 A. Um-hum.

19 Q. -- what I'm going to ask you to do is, you

20 have a hlghllghter there, I would like for you to go

21 to page one of Dr. Weggel's report, and with the

22 consent of all counsel, I'm going to suggest that we

23 go off the record and have you t~iyhlight In yellow

24 any statement in the 12 pages of -- or 13 pages of

25 his report that you disagree with. And that will
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1 save us time if we do it that way, instead of having

2 you on the video. Okay?

3 A. okay.

4 MR. D'AMATO: All right. So with the

5 consent of counsel, we'll go off the stenographic

fi record and the video record, and we'll allow Dr.

7 Farrell to read tl~e report. Okay? Thank you.

8 VIDEOGRAPHER: Time is row 10:47 a.m.

9 We are going off the record.

10 (Discussion off the record.)

11 MR. HUNKINS: We've had some

12 discussions about Or. Farrell, and the timing of his

13 deposition, and I think we have an agreement that if

14 necessary, the state can serve a supplemental report

15 by Dr. Farrell, and if we were to do that, you know,

16 he could be deposed again.

17 MR. D'AMATO: I agree.

18 MR. hIUNKTNS: Thanks.

19 (Discussion off the record.)

20 (Aerial photograph received and marked

21 for identification as Exhibit Farrell-6.)

VIDEOGRAPHER: Time is now 11:01 a.rn.

1s ale-araback on the. record.

24 BY MR. D'AMATO:

25 Q. Or. Farrell, have you Highlighted in yellow
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1 any statements of Dr. Weggel in his report that you

2 disagree with?

3 A. Yes.

4 Q. Okay, Would you give us the first one,

5 please? And tell us the page and paragraph.

6 A. Okay. First page, line three, is a minor

7 point; while walking in ankle deep water.

8 Q. Okay.

9 A. Was that applied to all four individuals, or

10 just one?

11 Q. Okay. Next.

12 A. Page two, the Escoffier 1977 graph is not

13 what Miles Hayes et al in 1970s came out with in

14 terms of the titlo of the Article they published on

15 this was Flood/Ebb Tidal Asymmetry, that the maximum

16 flow does not occur at midtide. It's late in a

17 channel, because that's when the difference is the

18 greatest betweon the water in the bay and the open

19 ocean. And similarly, when the flood tide comes in,

20 the greatest volume and veloc(ty of flow occurs just

21 before the peak elevation in the tide, and then

22 dissipates quickly.

23 So basically, this was done on New

24 England estuaries, not in New Jersey. But the tide

25 difference is, you know, significant, but not going
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7 to make it impossible to be similar.

2 Q. Okay. So --

3 A. Again, this is --this is just points in

4 science.

5 Q. Okay, all right. And you've high -- can you

6 just show the camera what you've highlighted?

7 A. (Witness complies.)

S Q. Okay. All right. Now, the next entry?

9 A. Page five, the writer's opinion in paragraph

10 one under the North Wildwood Inlet Beach Conditions

11 at the Time of Drowning, this first paragraph, i find

12 he's interpreting the data in one way.

13 Q. The specific data that you're referring to is

14 what?

15 A. The slope conditions, and the fact that the

16 failure of the edge of the channel was part of the

17 equation that was mandatory to cause this incident to

18 occur.

19 Q. All right.

20 A. Resulted in the beach sloughing into the

21 channel, carrying Mr. Smith and his companions into

22 the ebbing current.

23 Q. Okay. The second sentence of that paragraph

24 says quotes, "/1 deep hole adjacent to the North

25 Wildwood inlet shoreline is a persistent feature
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1 along this beach.° Do you disagree with that?

2 A. True or false? Yes and no. I mean, it

3 happens.

Q. Okay. Do you have an opinion as to how

frequently there is a, quotes, deep hole along this

6 beach?

7 A. No, I do not.

8 MR. HUNKINS: lust object to the form.

9 Do you want to clarify where along the beach?

10 MR. D'AMATO: Well, I'm talking about

11 the Hereford Inlet, I'm talking about, they call it

12 The Inlet Beach, Moore's beach.

13 MR. HUNKINS: Can I just make a

14 suggestion? I have a substantive comment. I'm going

15 to suggest sending the witness out of the room just

16 for 12 seconds.

17 MR. D'AMATO: Yeah. Let me ask you,

18 would it cure the objection iF I were to get the

19 exhibit that we used with Chief Cavalier, where he

20 said, okay, here's Moore's Beach, here's The Tnlet

21 Beach, and he blocked it off?

22 MR. HUNKINS: No.

23 MR, D'AMATO: Okay,

24 MR. HUNKINS: But I think we can

25 resolve this real fast. Do you mind stepping out for
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1 just a second?

2 MR. D'AMATO: Ukay.

3 VTDEOGRAPHER: Time is now 11:06 a.m.

4 We are off the record.

5 (Witness excused.)

6 MR. HUfVKTNS: Okay. Weggcl ire his

7 report says a deep hole, quote, "adjacent to the

8 North Wildwood inlet shoreline" end quote is a

9 persistent feature, quote "along this beach" end

10 quote. Location is really important in this case.

11 And I think it's evident from Or. Farrell's report,

12 you can ask him, if it's not clear, but there is a

13 deer hole caused by a whirlpool that happens up

14 immediately adjacent to the rock wall. That's in

15 Farrell's report. If you ask him, he'll -- you need

j 16 clarification, that does not occur anywhere else.

17 What happens elsewhere is this deep channel caused by

18 the ebb and flow tides.

~ 19 So Che reason I'm -~• T spoke up is

20 that you're asking if he agrees or disagrees with

'" this deep hole adjacent to the shoreline, and T don't

want anybody to read the transcript and come away

23 wth._kl]e impression_that_Dr. Farrell thinks a deep---- _. __- --
24 hole is created where Mr. Sunderland went into the

', 25 water. F3ecause as he's actually stated earlier in
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1 this deposition, in his opinion, it was a -•• the

2 tidal -- the margin slope of the channel that

3 Sunderland stepped into, not this deep hole that's

4 created by the whirlpool, Because the whirlpool is

5 only up at the rock wall.

6 MR. D'AMATO: All right. You know what

7 I'm going to do --

8 MR. GRASSI: Of course, that's very

9 different than what Tony Cavalier says. Tony

10 Cavalier says that there's a vortex or -- right next

11 to the rock wall, and that there is another one that

12 he's observed for at least 10 years. So just -- so I

13 mean, it's not as if there's no testimony in the case

14 that talks about a second hole or drop-off, as he

15 calls it, associated with a vortex at that point.

16 MR, HUNKINS; Right. And earlier

17 today, Iput -- if I had Cavalier's dep with me, T

18 would have tried to find where it said two locations.

19 Evidently, he did say two locations, But my

20 interpretation of everything I've heard is that

21 Cavalier definitely is under the impression that

22 there's a whirlpool at or around where Sunderland

23 went into the water. Farrell, you can ask him, is of

24 the opinion that that doesn't happen there. Whatever

25 happens where Sunderland went in has nothing to do
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1 with the rock wall.

2 And since we're just chatting for two

3 more seconds, T think Farrell does believe that

4 there's a fair amount of -- it might be in his

5 report -- it's pretty agiCated, the water's going to

6 look turb --

7 MR. GRASSY: Turbulence,

8 MR. HUNKINS: Yeah, turbulent. So my

9 interpretation is what Cavalier thinks or views as a

10 whirlpool is turbulence,

11 MR. D'AMATO: Okay. Can T suggest

12 something? Okay. The narration is good, and it's

13 supportive of your objection. But I'm going to

14 withdraw the question.

15 MR. HUNKINS: Okay.

16 MR. D'AMATO: Okay? He told me what he

17 disagreed with, and T'm not going to follow up on it,

18 because I have other stuff we have to accomplish.

19 Okay?

20 MR. HUNKINS: Thank you.

21 MR. D'AMATO: lust, here. Doctor?

22 Don't get me wrong, I love listening

23 to your elucidations.

24 MR. HUNKINS: Talking too much. {

25 VIDEOGRAPHGR; Time is now 11;10 a.rn. ~
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1 We are back on the record. 1 MR. f1UNKINS: Object to form.

2 BY MR, D'AMATO: 2 Q. Who?

3 Q. Doctor, the deputy attorney general wore me 3 A. It would be the cumulated information that I

i ~ down, so 1 withdrew the question, But we're going to Q read in preparation for this case, in the

get on -- move on here. 5 depositions.

6 All right. Can you go to the next 6 Q. Okay. And when you read those depositions,

7 entry in Professor Weggel's report that you disagree 7 did you highlight them, mark them up as to ••-

8 with? 8 A. No.

9 A. Page six, figure six. This is a close-up 9 Q. -- areas that you thought were important?

10 view of one of our maps done for State of New Jersey. 10 A. No.

11 The feature that he's pointing to with his black 11 Q. Okay. You told me you read Mr, Sunderland's

12 arrow in the drawing is actually the feature that was 12 deposition, and Harry Wozunk, his deposition,

13 present at the time of the incident that was built by 13 correct?

14 the flooding tide, not a whirlpool, not the ebb tide. 14 A. Yes.

15 This feature had been there for months preceding this 15 Q. Can you think of anybody else that you read?

16 incident, in 2011 and 2012. It's a wedge of sand 16 A. Well, the names escape me --

17 attached to the beach that has avery -- relatively 17 Q. Okay.

18 gentle channel-ward slope, but a very steep slope at 18 A. -- but I did read through others.

19 its landward edge. A flood tidal feature. 19 Q. All right, When we take a quick 15-minute

20 Q. All right. You used the phrase flooding tide 20 luncheon break at around 12 o'clock, Is there someone

21 a couple times. 21 that you could call that could just give you the

22 A. Um-hum. 22 names of the other transcripts that you read?

23 Q. What is the definition of a flooding tide? 23 A. No.

24 A. Flood tide starts after what is called low 24 Q. Were the transcripts at your home?

25 tide slack water. In other words, the current comes 25 A. No.
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1 to a stop. The water reverses direction and begins 1 Q. Where are they?

2 moving back into the inlet to raise the water level 2 A. On my computer --

3 in the bays the inlet serves. And so the flooding 3 Q. Okay.

4 tide is the movement of the ocean water into the 4 A. -- at work.

5 inlet, into the bays. The ebbing tide is the reverse 5 Q. Can you access your computer remoCely?

6 of that, where the bay water empties out the inlet 6 A. No.

7 into the ocean. 7 Q. Okay. All right, Well, if we can make a

8 Q. Okay. Are you saying that in that Hereford 8 note that I'm going Ca need the names of ail the

9 Inlet, there has never been what a layperson would 9 deponents that Dr. Farrell read.

10 call a whirlpool? 10 (Discussion ofF the record.)

11 A. No. 11 BY MR. D'AMATO:

12 D. Okay. All right. And why are you nor saying 12 Q. Doctor, could you give us the next entry in

13 that? 13 Professor Weggel's report that you disagree with?

14 A. Because it`s certainly a possibility. 14 A. That's it.

15 Q. Okay. Have you ever, personally, seen what 15 Q. Okay. All right. We have had marked for

16 laypeople call a whirlpool in the Hereford Inlet? 16 identification an interview that was conducted of you

17 MR. HUNKINS: Object to the form. 17 by licensed private investigator Lou DiJoseph. Was

18 A. Personally, no. 18 It marked?

19 Q. Okay. Have you ever spoken to anyone that 19 A. It's 3.

20 said they saw a whirlpool in the Hereford Inlet? 20 Q. Okay. it's marked for identification as

~" MR. HUNKINS: Object to the form. 21 Farrell-3.

A. No. 22 Incidentally, the gentleman next to Mr.

2~ Q. t-1~ve you ever read_ an account of someone that 23 Grassi, that is Lou Diloseph. He's retired from Che
- - _-

24 they said they saw a whirlpool in the Hereford Inlet? 24 intelligence bureau of the New Jersey State PoMlce

25 A, Yes. 25 and is a licensed private investigator,
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1 I would like you to look at the various

2 bullet points, and just, I think if T go through this

3 with you, it could be faster.

A. Okay.

Q. And Mr, DiJoseph attributes your saying

6 certain things, and I want to go over the bullet

7 points to see if you believe that Mr. DiJoseph

8 accurately stated fn his report what you said.

9 So the first paragraph states: Quotes,

10 "Farrell was asked if he was familiar with the

11 unprotected North Wildwood Beach section where the

12 Smith drowning occurred, and he replied yes. Farrell

13 said that the area of the unprotected beach at

14 Hereford Inlet was not part of the beach

15 replenishment process, and was specificalEy

16 included" --

17 MR. HUNKINS: Excluded.

18 Q. "Excluded," thank you, "by the permitting

19 agencies. Farrell referred to that specific area of

20 the beach as 1'he Inlet Beach." Is that accurate?

21 A. Accurate.

22 Q. Okay. Next page, second bullet point:

23 Quotes "The Inlet 6eacfi was created by natural ocean

24 erosion of the oceanfront beach, which began in

25 approximately 1998."
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1 A. Correct.

2 Q. "The inlet waterway next to The Inlet Beach

3 is 60-foot deep in some areas, and has some

4 interesting current patterns due to waves and tidal

5 currents and flooding. All of which" --

6 MR. HUNKINS: Do you mind if I -- it's

7 your deposition. But do you mind if we stop after

8 every sentence and allow him to say whether it's

9 accurate or not?

10 MR, D'AMATO: Sure.

11 MR. HUNKINS: Okay.

12 Q. Ukay. So I'll --

13 A. Okay.

14 Q. Okay. We'll do it that way.

15 Okay. Let me read that last sentence

16 here.

17 "The inlet waterway next to The Inlet

18 Beach is 60-foot dep in some areas and has some

19 interesting current patterns due to waves and tidal

20 currents and flooding."

21 A. Yeah, that's correct.

Q. "All of which contribute to the displacement

2s of_sand-around the_h~ach."

2a A. Yes.

25 Q. "Farrell said that the currenC pattern and

WORD FOR WORD REPORTING, LI.0

35

1 tides at Inlet t3each change very quickly and often

2 without notice."

3 A. True.

4 Q. Okay. Next bullet point: Quotes, "Farrell

5 was not sure what the municipal -- what the municipal

6 regulations apply to Inlet Beach, but stated that the

7 City of North Wildwood does allow for persons to

8 enter the area of The Inlet Beach."

9 A. Correct.

10 Q. Okay. "During the endangered species nesting

11 period, which ends August 15th of every year, access

12 to Inlet Beach is denied to the public because of the

13 area nesting."

14 A. This is correct.

15 Q. Next bullet point: Quotes, "Farrell read

16 about the Smith drowning in the newspaper, and does

17 not believe that the City of North Wildwood and the

18 State of New Jersey provide maintenance to Inlet

19 6eactt."

20 A. That is my belief.

21 Q. Okay. Now, I'd like to ask you a question.

22 I think it will be better if I ask you now.

23 When you mean maintenance, what type of

24 maintenance were you referring to?

25 A. Bringing in sand supplies, modifying the
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1 slope gradient, dune field, other sorts of features.

2 I'm not talking about picking up trash.

3 Q. Okay. All right. What you just described Is

4 beach replenishment?

5 A. Correct.

6 Q. Okay.

7 A. Well, yes. Beach replen(shment means you

8 increasing the sand volume. But there are other

9 things one does to rearrange it. So all of those

10 things.

11 Q. Okay. All right. Next sentence: Quotes,

12 "The Tnlet Beach area is, quotes, 'natural and never

13 has been part of a beach replenishment project'."

14 A. Correct.

15 Q. "Beach sand replenishment starts at the

16 Second Street jetty and proceeds south."

17 A. Correct.

18 Q. "The Second Street jetty was buried by sand

19 in 2009."

20 A. Yes, that is true.

21 Q. Now, at this point, he says quotes, "Note,

22 the Second Street jetty is approximately 300 yards

23 south of the area where the E3radley Smith entered the

24 water." - -

25
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1 disagree with thaC? 
1 tidal currents aY inlet Beach are, quotes, 'fierce

2 MR. HUNKINS: Object to the form. 2 and can get very nasCy'."

3 A. 300 yards is 900 feet. The Second Street 3 A. That is generally true.

betty is 2400 feet from the point of water entry. 
4 Q. All right. How do you know that?

Q. So 5 A. We've measured them.

6 A. I disagree. 6 Q. Okay. And let's say from 2009 up until July

7 Q. You Disagree, okay. 7 of 2012, can you estirnale ttow many times you measured

8 Next bullet point: Quotes, "Numerous 8 these tidal currents?

9 northeasters storms have since wiped out most of the 
9 A. Twice a year; fall and spring.

10 beach replenishment near the Second Street jetty 
10 Q. Okay. We obtained a tot of documents online

11 system, and the permitting agencies do not replenish 11 frorn Che insfiCute.

12 sand north of Che Second Street jetty." 
12 A. Oh, okay.

13 A. Correct. 13 Q. Yeah, your institute. .

~ 14 Q. Okay. "Farrell described the permitting 14 A. Um-hum.

15 agencies as the City of North Wildwood and the State 15 Q. In what generic document would these

16 of New Jersey." 
18 measurements be located that you just described?

17 A. That's -- they're not permitting agency. The 1T A. They're not. They weren't required by the

18 State of New ]ersey is a permitting agency. Wildwood 
18 permitting agency, so we just never included them.

I, 19 is not. 
19 Q. Okay.

20 Q. Okay. Next, "Farrell believes the property 20 A. They're just raw data.

21 known as Inlet Beach is owned by the City of North 
21 Q. All right. If we needed that raw data, data,

22 Wildwood." 
22 that you just described, could you get that to Drian?

23 A. That's a belief. T don't know it for sure. 23 A. Yes.

24 Q. Okay. "There is a~ old lifesaving station 2Q Q. Okay. Now, when you measure the tidal

25 that is a New Jersey state park located inland near 
25 currents, in your world, do you measure in miles per

WORD FOR WORD REPORTING, LLC 
WORD FOR WORp REPORTING, LLC

38 
40

1 Surf Street." 
1 hour?

2 A. That's not correct. 2 A. They can be converted to miles per hour.

3 Q. Okay. 3 Usually, it's in feet or meters per second.

4 A. It's near New York. 4 Q. pkwy. And just given your experience with

5 Q. New York Avenue, you mean? 5 the measurements of the tidal currents at The Inlet

6 A. Yeah, New York Avenue. 6 Beach, can you just give us an estimate of the -- a

7 Q. Okay. Next, "Farrell was not sure if the 7 low and a high in miles per hour for the currents?

8 sandbar known as Champagne Island, located in the 8 lust an estimate.

9 center of tiie Hereford Inlet, is a state park." 9 A. The maximum flow is between 1.8 and maybe 2.2

10 A. Correct. 10 miles per hour.

11 Q. Correct? "However, when the piping plover 11 Q. Okay. Why did the institute measure Che

12 birds wings turn red and the mating season begins, 12 tidal currents at Inlet Beach?

13 Champagne Island, Stone Harbor Inlet Beach, and 13 A. Curiosity.

14 anywhere else the birds nest, are areas conCroiled by 
1Q Q. Okay. Have -- has the institute measured the

15 the Endangered Species Habitat Program." 
15 tidal currents at other inlets located on the New

16 A. Correct. 16 Jersey shore?

17 Q. Okay. Excuse me. 17 A. Yes.

18 (piscussiori ofF the record.) 18 Q. AIL right. flow would you rank ttie speed of

19 MR. D'AMATO: Sorry for the 19 the tidal currents al The Inlet Beach looted off Of

20 interruption. 
20 North Wildwood, compared to other inlets that the

2~ BY MR. D'AMATO: 21 insCitute has measured?

Q. Okay. Now we're at the top of page Chree, 22 A. In the middle. Less than 7ownsends IMet,

—23 -correct? 23 for sure. That's between Avalon and Sea Isle City.__ _ _ _ _ _

2Q A. Yes. 24 About the same as Little Egg Inlet, which is the

25 Q. All riyhl. Next bullet point, quotes, "T►ie 25 southern end of Long Beach Island. And probably less
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than one finds in the very heavily controlled inlet

of Barnegat Inlet, which has rock jetties on both

sides, so the current streams out between the jetties

and moves faster.

Q. Okay. That was where?

A. Barnegat Inlet.

Q. You know, I read so much background material

on this case, I want to make sure I understand

something.

What does the existence of jetties in

the Barneyat Tnlet have to do with the tidal

currents?

A. Well, they form anon-movable barrier to

flow. The rocks stay put. The channel is therefore

confined between the rocks. And in Barnegat, they're

about 350 feet apart, those two jetties. And as

such, that means that all of the tidal water has to

flow between those two rock jetties. There's no

Champagne Island to flow across. There's no north

channel out past Stone Harbor to flow past. So you

have concentrated the flow in a fairly restricted

cross section.

Q. If the Barnegat Inlet that we're talking

about -- and I did read some materials on that --

only had one jetty, as opposed to two, whaC effect
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would that have on the tidal currents that run

through that inlet?

A. if you go back prier to 1990, the jetties

were vastly different than they are today. There was

a north jetty and a south jetty, which was built at a

big angle to the north jetty. So folks called them

the arrowhead jetties, because they came together at

the very opening to the sea.

And so the tidal flow between the two

jetties was unpredictable and extremely variabfe~

such that a navigator going out to sea in the morning

would find a different channel pathway coming home.

That happened more than once. And the accident rate

was fairly High.

So in 1988, '89, the Philadelphia

District decided to realign the south Barnsgat Inlet

jetty parallel with the northern one to actually

define the channel more succinctly.

It was an engineering solution, and so

they brought in lots of rocks and rebuilt the jetty.

And since then, the channel has obviously stayed

between the rocks, and dredging needs declined,

because. the faster flow. kept it flushes! oui an.s1._

deeper. And other than the errant boater who, at

high tide, decides to take a fast port side turn

WORQ FOfl WOR[~ REPURIING, LLC
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1 going out and cross over the submerged part of the

2 jetty at high tide, to his much chagrin, fihe accident

3 rate has declined.

4 Q. Um-hum.

5 Q. So that's the reason they did it. It was

6 caused by the vagrancies of the channel position on a

7 day-to-day basis, the problems with the -- there's a

8 fishing fleet that uses it regularly and

9 commercially, and so therefore, they decided it was

10 worth improving.

11 Q. Okay. If the Barnegat Inlet, going back to

12 my question, only had one jetty on one side, and the

13 other side did not have a jetty, what effect would

1Q the existence of one jetty have on those tidal

15 currents?

16 MR. HUNKINS: Object to the form.

17 A. They would be more unpredictable and more

1$ variable.

19 Q. Okay. Would the existence of the channel

20 have more ability to move periodically because there

21 was only one jetty?

22 MR. HUNKINS: Abject to the form.

23 A. Itwould move more widely within a range of

2Q possibilities. The one jetty being the anchor for

25 big time movements.
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1 The reason the jetties were built

2 initially was because the inlet was migrating into

3 Barnegat Inlet -- Barnegat Light Borough and

4 consuming it.

5 Q. I don't know if you saw these, but we took

6 the deposition of ttie engineer of Cape May County.

7 A. No, I did not.

S Q. Okay. And I'm going to hand this to you.

9 These were the aerial photographs that were attached

10 to his transcript.

11 Let me hand it to you. The exhibit was

12 marked as County Designee 4 at a deposition on July

13 23, 2015. Take that.

14 And if you just could quickly look at

15 -- go to the third gage, You'll see that -- yeah,

16 third page, In the upper left-hand corner -- if you

17 want to turn it this way -- there you go.

18 You see the upper left-hand corner, it

19 says number two?

20 A. Yes.

21 Q. Okay. So that's the -- that's an aerial map

22 from Cape May County for Che year 2012. Okay? If

23 you__go to_number three, that's the aerial map For

24 2007. And if you go to number four, that's the

25 aerial map for 2002. If you go to number five,
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1 that's the aerial map for 7.000. And if you look at 1 could you control Che path of the tidal currents

2 number six, that's an aerial map from 19 1. And if 2 similar to the Barnegat Inlet?

3 you look al number seven, that's an aerial map for 3 MR. HUNKINS: Hold your answer. He's

1930. And if you look at number eight, there's an 4 not being offered for any opinions on that.

aerial map for 1930. 5 MR. D'AMATO: This is a discovery

6 Now, would you agree that the actual 6 deposition. I can -- I can explore this. He's been

7 inlet that is referred to as the Hereford Inlet, as 7 offered as an expert.

8 noted in Chese aerial photographs that we just looked 8 MR, IIUNKINS: Same thing for -- so I'm

9 at, moves periodically, the actual inlet, where the 9 clear, your question is if a wall was built.

10 water is, moves, changes locations? 10 MR. D'AMATO: Weil, I'll have the

11 A. Are we talking about the inlet, or its main 11 question read back.

12 channel? 'i2 MR. HUNKINS: Yeah, maybe you could

13 Q. The main channel. 13 have it read back. Thanks.

14 A. The answer is yes. 14 (Record read.)

15 Q. Okay. Why does ChaC I~appen? 15 A. it would be --

16 A. Because it's the equilibrium for the moment 16 MR. HUNK[NS: Just hold your answer for

17 in time between the water volume, the tidal change, 17 a second.

18 high low -- high to low, the vertical tidal change, 18 MR. ROZELL: I'm going to object to the

19 and the wave conditions that are present in the ocean 19 form regardless.

20 over a period of months or weeks or even years. 20 MR, D'AMATO: Okay.

21 Q. Okay. 21. MR. HUNKINS: Yeah, object to the form.

22 A. So it's a combination of forces. Yt's -- the 22 You can answer it.

123 sand has no control over things. It's a passive 23 Q. Go ahead.

I, 24 player in the game. 24 A. It would be extremely difficult.

125 Q. All right. 25 Q. And why is that?
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1 A. The forces are the tidal currents and the 1 A. Because of the dimensions of Hereford Ynlet.

2 wave action that accompanies ocean processes at a 2 Q. And what dimensions specifically?

3 shoreline like this. 3 A. The width.

4 The openings through the barriers, Q Q. Okay.

~~ 5 themselves, the actual inlets, are determined mostly 5 A. There's this other island up there called

6 by tida{ range. 6 Stone Harbor, or Seven Mile Beach.

7 Q. Tidal range? 7 Q. 1 see. Normally -- let me rephrase the

8 A. The height between high and low tide. 8 question.

', 9 Q. All right. 9 Do the -- what is the purpose of

~~, 1d A. If you go to Texas, you will find barrier 10 jetties in the various inlets on Che Jersey shore?

11 islands that are a hundred miles long, entire length 11 Why are they there?

12 of the Jersey coast, one island. That's because the 12 MR. HUNKINS: Object to the form,

13 tidal range is 18 inches. If you ga to Yakutat Bay 13 A. Navigation aids.

14 in Alaska, tidal range is 16, 18 feet. There are no 14 Q. Okay.

15 barrier islands at all. It's all inland. Because 15 A. Do you want the science answer?

16 the tidal surge is so intense and so dramatic that no 16 Q. Yes.

17 sand can be deposited perpendicular to the flow. It 17 A. Tn a natural inlet, there is the gap between

18 gets strung out in bars in and out of the Yakutat 18 the barrier islands. ThaYs the deep spot. But it's

19 Bay. 19 a sand system, so sand is in transport at all times.

20 So here we are in New jersey, with a 20 Where does the current dissipate? As you go out into

9'+ moderate tidal range, we have a moderate scale of 21 the ocean, the current has to dissipate. The ocean

islands, and we have 12 inlets. 22 isn't going anywhere. So the tidal flow goes out

23 Q,_ __Okay. Hypothetically, if -- if money wasn't 23 into the ocean and dissipates, drops the sand. So

24 an object, and you were to construct jetties, one on 24 there is a body of sand deposited rat the mouth of the

25 the North Wildwood side and anoCher to be determined, 25 inlet, which is a deterrent to navigation.
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1 Likewise, as the sand moves into the 1 Beach Is{and, New )~rsey, 500 feet of shoreline next

Z inlet, it creates another pile of sand, which is 2 to their inlet suddenly, quotes, 'shuddered and

3 where the lagoons open up. And that's another 3 disappeared'." Correct?

problem area. 4 A. Correct.

So back in George Washington's time, 5 Q. "Three fisherman who were parked on the beach

6 the U.S. government decided that jetties were a 6 in pickup trucks were lucky they didn't get swept

7 •solution to sailboat navigation, which don't have 7 away from the erosion," correcC?

8 quite the control you do with an outboard motor, into 8 A. Correct.

9 and out of our commercial harbors. That concept has 9 Q. "One pickup truck fn particular was

10 spread over time to include recreational inlets, as 10 approximately three feet away from a deep cliff of

11 well. 11 sand."

12 Q. Does an existence of a jetty in an inlet have 12 A. Correct.

13 an effect on where sand is being deposited in this 13 Q. Okay. Next bullet point, "The circular

14 process; tides going in and out? 14 current at Inlet Beach acts similar to a whirlpool

15 MR, HUNKINS: What jetty are you 15 and can make the beach area very unstable."

16 referring to? 16 MR. HUNKINS: He actually wrote inland

17 MR. D'AMATO: Just generally. 17 beach, but you're right, he probably meant inlet.

18 MR. HUNKINS: Okay. You're not 18 MR. D'AMATO: Yeah. Okay.

19 referring to the one in this case? 19 Q. It's true, he says Inlet Beach, but I think

20 MR. D'AMATO: Just generally. 20 he meant Tnlet Beach.

21 MR. HUNKINS: The rock walls? Okay. 21 Okay. So let's assume that I'm

22 Object to the form. You can answer. 22 correct, The circular current at Inlet Beach acts

23 A. Well, the jetty is twofold. Keep the inlet 23 similar to a whirlpool and can make the beach area

24 position from engulfing uplands adjacent to it. And 24 very unstable?

25 to maintain a suitable navigation channel where 25 MR. HUNKTNS: Object to the form.
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1 possible. 1 A. This is -- this is a supposition.

2 Q. But do you remember my question, or do you 2 Q. Okay. What is the basis of that supposition?

3 want it read back? 3 A. It's the effects on, you know, a sand

4 A. No. ~ 4 shoreline, or a sand body of any kind, of a circular

5 Q. Okay. Let me have my question read back. 5 current. it's a rotating current, which, if it`s

6 (Record read.) 6 stable ~s to location, can have that effect.

7 MR. HUNKINS: Object to the form, 7 Q. Okay. Next, "Farrell never surveyed tfie area

8 A. That -- the answer is stiti the same. That's 8 of The Inlet Beach."

9 the purpose of them being built. And yes, they will 9 A. True.

10 alter where sand is deposited. 10 Q. Okay. When Mr. Diloseph uses the term

11 Q. Okay. Let's go back to Mr. DiJosepli's report 11 survey, are you interpreting it as like what a

12 with you. 'there it is, right there. 12 surveyor does in measuring metes and bounds?

13 We were on page three, and -- 13 A. Yes.

14 A. (Vo. These are the aerials. That got 14 Q. Okay. Next, "Farrell was asked if he

15 sandwiched. 15 believes the surf aFea of the Smith drowning may have

16 Q. I had read the firs[ sentence of the first 16 become unstable and gave way and Farrell replied to

17 paragraph at the top. I want to continue. 17 that" -- excuse me, "Farrell replied that that the,

18 Quotes, "The sand near the water can 18 quotes, 'angle of repose' is about 30 degrees."

19 instantly give way and drop info 6Q feet of water." 19 A. This is for dry sand, yes.

20 A. It's a possibility. 20 Q. Okay. What is angle of repose?

?~ Q. Okay. Farrell advised that this case -- 21 A. Sand is a granular substance. The grains do

(Interruption,) 22 not stick together, unless you add a little mortar.

23 (Uiscussl~n Off the record..). 23 If you just take dry sand and put it on

24 MR. D'AMATO: Okay. Forgive me. 24 this table top and pile it up, just let it come out

25 Q. "Farrell advised that this past fall on Long 25 and form its own shape on the table top, from the
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1 horizontal to the slope of the material will never be

2 more than about 30 degrees.

3 Q. Okay. Next, wet sand is even less at 20 or

25 degrees.

A. The pour water makes it less stable.

6 Q. Okay. This means that any erosion of sand at

7 an angle greater than 20 degrees becomes very

8 unstable, and if you're walking on top of sand that

9 is undermined at an angle greater than 20 degrees,

10 the sand will either gradually slide into the water

11 or suddenly fall into deeper water.

12 A. This is generally true.

13 Q. Okay.

14 A. Yes. Just generic statement about unstable

15 slopes.

16 Q. Okay. Next, "Farrell was advised that both

17 Smith and Sunderland were good swimmers, and stated

18 that sometimes people who are unfamiliar with rip

19 currents have difficulty swimming."

20 A. This is true.

21 Q. Okay. "While swimming in rip currents,

22 people fight the current and panic, and often leads

23 Co injury or death."

24 A. Yes:

25 Q. The current is, quotes, 'very fierce' in the

WORD FOR WORD F2EPOR7ING, LLC

54

1 area of The Inlet Beach."

2 A. Yes.

3 Q. Next, "The Inlet Beach tides are both

4 horizontal and verCical."

5 A. That's a very big generalization.

6 Q. Okay. How would you more, as a scientist,

7 accurately describe what Mr. DUoseph had written

8 here?

9 A. The -- the actual pathway that a particle of

10 water, just pick a particle, any particle, pathway

11 that that particle takes is not a straight line in

12 the inlet. It doesn't -- if a particle starts out at

13 the surface, it doesn't stay at the surface al! the

14 way up to the bridge.

15 Q. Got it.

16 A. The pathway is not a straight line. There's

17 a verkical and a horizontal component to the flow.

18 Q. Okay. Let -- let me say something, as a

19 layman.

20 When you talk about the flow of water

21 through the Hereford Inlet beach, and I'm thinking

that as tf~e water is moving, these particles of water

2s are.mQuing horizonk~.11.y,_b.u~ then. therE's_also

24 particles of water that are moving vertically.

25 A. Not really.
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T Q. '►hen explain that, then.
2 A. There's a compon -- the particle of water has

3 an X -- an X is horizontal in or out of the inlet.

4 There's a Y component, and a Z component. In other

5 words, there's a vertical part, and then there's --

6 here's your pathway in. It can go left or right, it

7 can go up or down. So there's an X, Y, and Z

6 component to each water particle, all of which are

9 constantly changing in some pattern, driven by the

10 topography, the flow, the -- everything that makes

11 the system function.

12 Q. I see, okay. 1'he next bullet point, quotes,

13 "The Inlet Beach tides" -- no, excuse me, I read

14 that.

15 Next sentence, quotes, "Tf you fall

16 Into an area which has horizontal and vertical tides,

17 the force can actually take you underwater, like

18 being sucked into a vortex,"

19 A. Yf that's what you're involved with, yes. If

20 there is a downward component to this flow, and you

21 aren't ready for it in a fairly big way, you can have

22 a problem, yes.

23 Q. Goes the Hereford Inlet have that component?

24 A. It's true in any flowing stream.

25 Q. Okay. Next, "Farrell explained that a
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1 vertical current is not the common current where you

2 can see water flow in one direction or another."

3 A. True.

4 Q. "A vertical current flows in spirals, and

5 often occurs in flooded rivers."

fi A. Yes.

T Q. Okay. Quotes, "People who become stranded In

8 their cars caught in flood water and exit their

9 vehicles in waste deep water only to be sucked under

10 due to vertical currents."

11 A. Well, this fs -- this has been Just

12 illustrated in spades in Texas.

13 Q. Yeah. There was a piece on this on The Today

14 Show. I don't know if you saw it.

15 A. I think I did.

16 Q. About how -- what happens to you if you're

17 stuck in a vehicle,

18 A. Yeah.

19 Q. Yeah. Next, "Farrell does not have an issue

20 with the public being allowed to walk on The Tnlet

21 Beach and stated, quotes, 'no one should ever swim

22 there'."

23 A. This is generally true.

24 Q. All right, Why shouldn't people swim in the

25 water off of this Inlet beach?
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1 A. I guess the answer is, it's wrapped up in the 1 MR. HUNKINS: Off -- I

2 individual's personal safety. 2 Q. Here, you know what, let's use Sunderland-2 I

3 Q. Okay, Does it have anything to do with the 3 marked for identification on March 22, 2016. Herc, I

tidal currents there? 4 I'll hand this to you. Arid wtiy don't you put a nice

A. Weil, the fact that there are tidal currents 5 sized X, so we know where that 60 foot area is.

6 is the reason for the safety problem. 6 A. (Witness complies.)

7 Q. Okay. "f-arreli advised that people walk 7 VTDEOGRAPHER: Excuse me, counsel,

8 along the water's edge at Inlet Beach constantly, and 8 Just need a moment to change tape. Time is now 11:53

9 believes that someone should have placed warning 9 a.m., we are off the record.

10 signs in the area." 10 (Discussion off the record.}

11 A. Wetl, this was a direct question. 11 VIDEOGRAPHER; Time is now 11:54 a.m.

12 Q. Yeah, What type of warning signs should have 12 We are back on the record,

13 been posted? 13 8Y MR. D'AMATO:

14 A. I -- 14 Q. Can you show the cameraman what you've marked

15 MR. HUNKINS: Just -- 15 there?

16 A. -- have no opinion on that. 16 A. (Witness complies.)

17 Q. Okay. Do you have an opinion as to whether 17 Q. All right. How do you know there is a

18 there is a potentially dangerous condition on the 18 60-foot drop off there?

19 beach alongside the -- that is part of The Tnlet 19 A. Through repetitive bathymetric surveys that

~~ 20 Beach where people shouldn't be walking there at all? 20 we have done since 2009.

21 MR. HUNKINS: Just hold your answer. 21 Q. And how do you physically measure the depth

22 MR. D'AMATO: It's just whether he has 22 of the water?

23 an opinion, 23 A. The electronics do it for us.

', 24 MR. HUNKINS: Object to the form. Do 24 Q. Okay.

25 you have an opinion? 25 A. It's an echo sounder and GP5 combination, so
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1 MR. ROZELL: Object to the form. 1 the location position, the GPS does, the echo sounder

2 MR. HUNKINS: You can say yes or no, 2 determines the depth, and puts them together.

3 and then we'll see where we go. ~ 3 Q. When Is the first year that you and your

4 A. No, T do not have an opinion. 4 colleagues, as part of the institute, determined the

5 Q. Okay. Part of what I'm trying to do here 5 existence of that 60-foot drop?

6 today is, in the evenC this goes in front of a judge 6 A. Well, first survey was in the fall of 20U9 --

7 or a jury, Is to know what opinions are be(ng offered 7 Q. Okay.

8 and what opinions are not. So I'm trying to 8 A. -- that we did. The Army Corps has done

9 eliminate certain areas, iF you will. 9 others.

10 Okay, the last page, top, quotes, "The 10 Q. Do you know how Far back the United States

11 area of Tnlet Beach can be severely Impacted by tidal 11 Army Carps of Engineering has gone back and measured

12 surges and currenCs that can alter the shelf of the 12 the depth there?

13 area of beach near the water's edge," 13 A. No, I do not.

14 A. Yes, that's true. 1Q Q. Okay. The -- this area where it's 60-foot

15 Q. "The current can wash away sand and create a 15 deep, is it like a square, a rectangle, triangle, a

16 drop off of approximately 60 feet." 16 circle? How would you describe it?

17 A. There is one. 17 A. It's an oval, elongated in the access of the

18 Q. And I'm going to have you mark it soon. But 18 channel.

19 it's located where, that -- 19 Q. Right.

20 A. It's there. 20 A. And it's not very big.

21 Q. RigPit next to the seawall? 21 Q. How -- if you had to give the diameter?

A. Right next to this point, yes. 22 A. 200 feet wide and maybe 400 feet long. ~

23 _Q. Ukay. Ynu know ~mhat, I tYtlrlfc we've ~Ireaciy 23 Q. Okay._.._

24 marked ~it, right? 2Q Q. You can almost map its position by the number ~~

25 You know what -- 25 of fisherman along the rocks on the --
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1 Q. All rig~it. What created that 6U-foot area

2 that we're talking about?

3 A. It's the acceleration of flow caused by the

parking lot that extends into the inlet by perhaps as

much as 150 feet, and armored by rocks. The rocks

6 don't move, and the water has to flow by them. And

7 in so doing, it scours the bottom a little deeper

8 than the normal,

9 Q. Okay. I'm going to do something, and the

10 cameraman can't see this.

11 The -- I'm going to ask you, and I'm

12 going to hand this exhibit, Sunderland-2, to you, to

13 explain to those people that will be watching this

14 video, as you go south of the red spot 60 feet, what

15 your experience Is generally with tl~e depth of that

16 water. And if you could just show -- that's it, show

47 potentially the jury here.'

18 A. The small area of extremely deep water

19 decreases very quickly into the thirties within 60Q

20 feet of the spot, and then gradually declines to five

21 or six feet of water down by the Second Avenue jetty,

22 that defines the oceanfront beach. The water depth

23 out in here is extremely shallow. Because that's

24 where the sand is being deposited by the ebb tide.

25 So at low tide, you can walk out half a mile. Don't

WORD FOR WORD REf~ORTING, LLC

62

7 advise it, but you could do it. Since we've surveyed

2 it, the water's like three feet deep under the boat.

3 You know, it's kind of tricky doing the work because

Q of the waves.

5 But the channel -- the channel depth in

8 here is 15, 1$, 20 foot all the time, The channel up

7 in here, above the parking lot, 35, 4U feet pretty

8 much consistently. Hasn't changed in a decade

9 almost, so we assume that 35, 40 feet is its average ''

10 depth. The scour is at that point of rock.

11 Q. Okay.

12 MR. HUNKINS: Did you mark this, by the

13 way, as an exhibit? You want to mark it?

14 MR. D'AMATO: Well, it's already been

15 marked as Sunderland-2.

16 MR. HUNKINS: And now Sunderland-2 has

17 a red dot on it, that's all.

18 MR. D'AMATO: Oh, you know what, you're

19 correct. No, thank you. You're correct. Here, give

20 that to me, and it will become Farrell-7.

21 'thank you.

(Copy of Sunderland-2 received and

~~—marked for identific2~tion-as-ExFiibi~-Farrell 7. )

24 MR, D'AMATO: We senior citizens, we

25 need as much help as we can get. Thank you.
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1 Q. AN right. Okay? Let's continue and we'll

2 finish up with this Di)oseph report.

3 The next sentence is, quotes, "The

4 current can wash away sand and create adrop" -- oh,

5 "drop off of approximately 60 feet." I apologize,

6 You just addressed that.

7 Next, "Farrell said that it is possible

8 that Bradley Smith was walking on a shelf that was

9 undermined by extreme currents."

10 A. In 2013, in February, it was certainly a

11 possibility.

12 Q. Okay. This event took place in July of 2012.

13 A. I know. The question was asked in 2013, in

14 February.

15 Q. Oh, okay. So let me ask you this, then: In

16 light of your comment, is it possible that in July of

17 2012, when Bradley Smith was walking on the beach,

18 that he was walking on a shelf that was undermined by

19 extreme currents?

20 MR. HUNKTNS: Object to the form. Just

21 hold on. Object to the form. T think you're asking

22 for his opinion now, correct?

23 MR. D'AMATO: Yes.

24 MR. HUNKINS: And you want his opinlon

25 w(thin a reasonable degree of coastal engineering
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1 probability, right?

2 MR. D'AMATO: Yes.

3 MR. HUNKINS: Okay.

4 A. It's -- it's -- it is difficult to go that

5 far in the interpretation. Because since I was asked

6 the question, none of the evidence that I've been

7 shown has any evidence of a scarp or a concavity

8 created by such a slope failure that that would

9 create. So I'm not satisfied with that as a

10 possibility in the long run.

11 Q. Okay. You described earlier in your

12 deposition, based upon what you had read, the

13 condition that you thought Bradley Smith and his

14 seven-year-old daughter and Scott Sunderland and his

15 seven-year-old daughter had walked into, correct?

16 A. Correct.

17 Q. As a scientist, what was the cause of what

18 they walked into?

19 A. As succinctly as T can put it, based on my

20 experience here, it's the confluence of the flood and

21 ebb tide effects on the configuration of the sand

22 shoreline that they created.

23 Q. Okay,--~'#e-nextbwllet--point: Quotes,

24 "Farrell was not sure that the water near the edge of

25 Inlet Beach Is 60 feet deep."
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1 A. Definitely not.

2 Q. Okay, Quotes, ""I'he rock wall that was built

3 to the north of Inlet Beach has caused the channel Co

keep wanCing to make its way to the southwest in the

inlet towards North Wildwood."

6 A. Correct.

7 Q. Okay. When you had what we have re-marked as

8 Farrell-7, which is an exhibit that was marked at Mr.

9 Sunderland's dep, and you were explaining to us the

10 movement of the water because of the rock wall, is

11 that what you were talking about in this statement

12 here?

13 MR. HUNKCNS: Just object to the form.

14 I'm going to ask that you rephrase that question.

15 Q. Yeah, I will rephrase it.

76 MR. HUNKINS: Because --

17 Q. Let me hand this to you, Doctor. There's

18 Farrell-7. Okay?

19 Ali right. In using Farrel!-7, can you

20 please explain to those that will be watching this

21 what you meant when you said, quotes, "Until the rock

22 wall was put in place, the channel used to push the

23 sand as ik moves across the beach in North Wildwood.

24 Now the current passes the rock wall and becomes

25 fierce as it tries to work its way back toward North
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1 construcCed, that parking lot area, which I've been

2 to several times? Why was that done?

3 A. Why?

4

5

6

7

8

9

14

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Wildwood." 1

2 And just show the people that are 2

3 looking at this, if you could. Thank you. 3

4 A. Okay. Going back a ways in time, this is the 4

5 Second Avenue jetty and Second Avenue. First Avenue 5

6 was once further toward the sea. It extended down to 6

7 Kennedy Boulevard in the 1960s. 7

8 The shoreline has migrated since 1960s, 8

9 took away parts of First Avenue, resulting in further 9

10 additions to the rock revetment structure. This is 10

11 not a jetty. It's a revetment, which is a rock Iace 11

12 to an upland shoreline. 12

13 Q. Haw do you spell thak? 13

14 A. Re -- R-E-Y-E-T-M-E-N-T. Revetment. 14

15 Q. Okay. 15

16 A. They can he timber, they can be concrete, 16

17 they can be made out of big boulders. Most commonly 17

18 in New Jersey, they're made out of big boulders. 18

19 So what T was referring to was the fact 19

20 that this part was done first, historically. The 20

7~ inlet kept chewing away North Wildwoad upland 21

territory until the final Construction was complete 22

~3 down to-Second Avenue. ?3.

24 Q. What is your understanding of why the area 24

25 next to the red dot that you placed on Farrell-7 was 25
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MR. HUNKINS; Why?

Q. Why?

MR. HUNKINS; Why?

A. Pure speculation.

MR. NUNKINS: Don't speculate.

A. okay. I can't give you an answer.

Q. You have no idea?

A. No idea that I can back up.

Q. Okay. Is there something that you read that

in your mind would explain why that parking lot was

built?

MR, HUNKINS: Object to the form.

MR, ROZELL: Same objection.

A. I don't know when the parking lot was built.

Q. Okay. I was reading a box of -- two boxes of

documents that were given to me by Brian. And in one

of the boxes, it has correspondence between the

Bureau of Coastal Engineering, the United States

Corps of Army Engineering, and the City of North

Wildwood, about building what I'm going to refer to

as a rock wall. And so you know what I'm talking

about, I pulled it, a photograph here. Hold on. I
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had a photograph that was taken at ground level 1

wanted to show you.

Okay. Let me show you, which I'm going

to have marked for identification as Farrell -- well,

as Farrell-8. It was -- let me rephrase it.

Before I do that, let me show you an

exhibit Thal was marked at the deposition of Mr.

Sunderland as Sunderland-15. Okay? I'm -- you'll

see rocks that are running along this particular

photograph. Let me hand that to you. Okay?

What do you, as a scientist, call that?

I call it a rock wall, but I'm not a scientist. What

do you call il?

A. Specifically, I would refer to this as the

tVorth Wildwood revetment.

MR. D'AMATO: Okay. Now, can we go off

the video record for a second, please? I had a

photograph.

VIDEOGRAPHER; Time Is now 12:08 p.m.,

and we're going off the record.

(Discussion off the record.)

VIDEOGRAPFiER; Time is now 12;10 p. m.

We are back on the record. _ i

BY MR. D'AMATO;

Q. Okay. The next bullet point is, quotes, "The
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1 tidal current passes the rock wall to the north of

2 Inlet Beach and is forced back to the east In the

3 area where Bradley Smith was walking in the surf and

fell into the water." Correct?

A. Yes.

6 Q. "Farrell beNeves the City of NorCh Wildwood

7 permits people to swim near the rock wall in the

8 areas protected by lifeguards."

9 A. Not correct.

10 Q. Okay, What is your correct answer?

11 A. I believe, based on just being there, that

12 Second and Surt is the guarded part of The Inlet

13 Beach.

14 Q. Okay. Next, "On Wednesday, February 6, 2013,

15 another article regarding the North Wildwood Beach

16 replenishment project appeared in the Atlantic City

17 Press. Farrell was once again quoted in this article

18 regarding the condition of the North Wildwood Beach."

19 Okay.

20 MR, HUNKINS: Before we go on, just

21 bear with me for one second. I have a follow-up

22 question relating to one of the statements you just

23 read. We can do it later, unless you want me --

24 MR. D'AMATO:~ Can we do it later?

25 MR. HUNKINS: That's fine.
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1 MR. D'AMATO: Let's do it later.

2 We're going Yo take a quick break.

3 And that's going to give us the opportunity For lire

4 attorneys on the plaintiff's side to talk,

5 Sandy, [ am thinking, it is 12:10,

6 I'd like to be back here in 15 minutes, so we can

7 finish up with Dr. Farrell.

8 MS. SMITH: Okay.

9 MR. D'AMATO: I'll call you back.

10 MS. SMITH; All right. Thanks, Paul.

11 VTDEOGRAPHER; Time Is now 12:7.2 p. m.

12 We are going off the record.

13 (There was a brief recess. )

14 VIDEOGRAPHER: This begins DVD number

15 two. Time is 12:45 p.m. We're back on the record.

16 MR. D'AMATO: Forgive me. Excuse me.

17 (Discussion off the record.)

18 E3Y MR. ~'AMATO:

19 Q. Dr. Farrell, 1 believe you used the term

20 controlled structures, right? Dld you use thaC term

~° before?

A. Controlled structures?

23 Q. Yeah. Relative to some of the answers to

24 some of the questions I asked. is that a term you

25 use; controlled structures?
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1 A. That is a term we would use to describe

2 structures that were built for controlling where the

3 sand sits and doesn't sit, yeah.

4 Q. Okay. Well, using Farrell-7 --

5 A. Um-hum.

6 Q. -- could you identify all the control

7 structures that are in the Hereford Cnlet there?

8 MR. HUNKINS: Object to the form. It

9 assumes that there are some. But go ahead.

10 A. Basically, there's one rather irregularly

11 laid out, but continuous feature that acts as a

12 control structure to inlet positioning. And it would

13 start at the Second Avenue jetty at Second and

14 Kennedy Boulevard, which is at thQ very

15 northeast-most part of the oceanfront beach.

76 MR. HUNKINS: Northeast, or southeast?

17 THE WITNESS: Well, southeast part of

18 The Inlet Beach. Northeast part of the oceanfront

19 beach.

20 MR. HUNKlNS: West part of the --

21 THE WITNESS: No. North and east.

22 MR. HUNKINS: Oh, east, got you.

23 A. Sa that would be -- that's not where it

24 starts. Yt actually continues along the oceanfront

25 for some distance, as well.
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1 Q. Um-hum.

2 A. All right? It comes up parallel to Second

3 Avenue, and then wanders across among the dunes, and

4 then follows the contour of development all the way

5 up to the big condos with the blue roofs up near

6 Beach Creek in Hereford -- wel! into Hereford Inlet.

7 Q. Okay. Now, let's talk about the fettles.

8 Aren't there two jetties down there, one that Y

9 understand at tunes is covered with sand, there's an

10 out flow pipe down there?

11 A. No. There's one jetty and one outfall.

12 They're about 65, 70 feet apart.

13 Q. Okay.

14 A. The outfall is just athree-foot diameter

15 storm water drain.

16 Q. All right. And that would not be a control

17 structure?

18 A. tvo.

19 Q. Okay. The jetty at the bottom of that

20 photograph, why was that built?

21 A. Some time back, probably to stop the erosion

22 of Kennedy Boulevard.

23 MR. HUNKINS: That was the Second

24 Avenue jetty?

25 A. The Second Avenue jetty.
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1 Q. Yes, that's what I was referring to. 1

2 A. Probably. 2

3 Q. Okay. Is the parking tot structure -- 3

MR. GRASSY: Just one second. 4

(Discussion off the record.) 5

6 MR. D'AMATO: Okay. All right. 6

7 DY MR. p'AMATO: 7

8 Q. Is Che area to the left of the red dot on 8

9 Farrell-7, which is the perking lot area, would you 9

10 say that that is also a control structure? 10

11 MR. HUNKINS: ObJecl to the form. 11

12 MR. ROZELL: Same objection. 12

73 A. It's a rack revetment, and interpreting is -- 13

14 a control structure is not out -- is correct. It is 14

15 correct, it acts as a control structure. 15

16 Q. All right. Now, you should have in front of 16

17 you County Oesfgnee Exhibit 4. It's the photographs, 17

18 the aerial photographs. 18

19 A. Yep. 19

20 Q. T"here you go. 20

21 Can you look at Che 1995 aerial 21

22 photograph? It's color. 22

23 A. l.et me see. Does it have a number? 23

24 Q. It wlli say -- actually, if you keep on 24

25 going. 25
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1 A. This one? 1

2 Q. Keep on going. Here. Doc, it says this at 2

3 the top; 1995. 3

4 A. Oh, okay. Well -- Q

5 Q. Yeah. 5

6 A. They're not all labeled. 1920. 6

7 MR. HUNKTNS: It's page 14, T think, 7

8 Paul. 8

9 MR. D'AMATO: That's right, 14. 9

10 A. Jesus, these are kind of all random. 10

11 MR. HUNKINS: Here you go. You could 11

12 use mine. 12

13 A. All right. 13

14 MR. D'AMATO: No, I have to use his, 14

15 because I'm going to ask him to do something. 15

16 MR. HUNKTNS: Okay. It's page 1Q. 16

17 A. Page 10, 12, 14. Got it. 17

18 Q. Now, can you just hand me that? I'm trying 18

19 to move this thing along here. And I'm gong to 19

20 circle in orange and put a number one next to it, and 20

21 ['m going to circle an object, put a number two next 21

to iC, and another object, and I'm going to put a 22

23 —Chr-ec:-nexY _to it_ 23

24 Let me hand that to you. And could you 24

25 just show the camera whaC I have done, so people will 25
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know what I'm talking about?

A. (witness complies.)

Q. Okay. So it's one, two, three. All right,

good.

All right. Thank you.

What is one?

A. One is the Second and Kennedy jetty.

Q. Okay. Two?

A. Two is another short shore perpendicular

jetty.

Q. All right. And what do you call -- wall,

what is the location of the -- of number two jetty?

A. It is Surf and Second.

Q. Okay. And the location of the jetty that we

marked as number one?

A. Second and Kennedy.

Q. All right. And then what is number three?

A. It's another very short structure of some

kind. I don't know -- doesn't -- it's hard to tell

what it is. And that also is shore par --

perpendicular, and is at -- knowing my North Wildwood

streets, Surf, Ocean is the next one.

Q. I think so.

A. I think. Anyway, it's opposite the street

end, the third street in from the ocean.
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Q. Now, I had asked you earlier about why a

certain Jetty at what I'm going to call the south

end --

A. Um-hum.

Q. -- okay, was built. Why were jetties number

one and number two on that exhibit, which is a 1995

aerial, why were they built again?

Mft, HUNKINS: Object to the form. If

you know, answer. But you must not speculate.

A. Y -- I'm not speculating. I don't know.

Q. Okay. Though you may not know why those two

jetties were built, what -- if those two jetties were

not there, what effect, If anything, would it have on

the beaches of North Wildwood, if any?

A. In today's world?

Q. Yeah.

A. Since they're no longer exposed, nothing.

Q. Okay. What do you mean they're no longer

exposed?

A. They're buried. They're buried in sand.

Q. Okay. So they have no functional use at this

point In tlrne?

A. Occupy space.

Q. Okay. When did both of those jetties become

buried in sand; do you know?
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MR. hiUNKINS: Talking about number two

and three, or --

MR, ~'AMATO: One and two.

MK. HUNKlNS: One and two.

A. Weli, one -- one is -- your one is the Second

Avenue jetty. And it is not buried.

Q. Okay.

A. Two and three are buried.

Q. All right.

A. Probably?

Q. When did two --

A. Probably between -- well, you have one in

here 2000. All right?

MR. HUNKINS: WhaYs the question

pending?

A. Yeah.

Q. The question was, when did one and two become

buried? He said one is not buried. And you were --

I Chink you were going to try to answer when two

became buried.

A. All right. By 2000, number two is buried.

Q. Okay, right.

A. And by 2002, number three is all but buried.

Q. Got il.

Now, with respect to the jetty at Surf,
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which is number one on that 1995 aerial --

A. At Surf? No. Second.

Q. Second, I'm sorry. That's my fault.

A. Second and Kennedy.

Q. Right. That jetty was exposed back in July

of 2012 when this incident look place?

A. Yes.

Q. Yeah, all right. Let's just talk about that

jetty.

[f that jetty had not been exposed in

-- back in 7.012, or didn't even exist -- let me be --

['ll be -- I want to rephrase the question.

[f that jetty did not exist, what

effect would it have on the beaches of North

Wlldwood, if any?

A. The answer is, based on experience and

evidence of engineering -- coastal engineering

probability, have minimal effect on the position of

the beaches in North Wildwoad. It's a hundred feet

long, and its top elevation is at or slightly below

high tide, so sand goes around it, over it readily.

Q. Um-hum.

A. Tt's an ar~ehor point for the corner at Second

and Kennedy, basically.

Q. All rigl~t. Earlier -- very early in lt~is
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1 deposition, you were talking about, in a general

2 sense, the beach replenishment project that had been

3 going on once, you know, you were associated with the

4 institute and yo~~ hecame involved wiCh North

5 Wildwood.

6 As you sit here today, is the beach

T replenishment of the North Wildwood beaches still an

8 ongoing issue?

9 A. Yes, it's still an ongoing issue. Most

10 recently, as of Memorial Day 2016.

11 Q. And what happened?

12 A. Sand was excavated in the City of Wildwood

13 and trucked north along the shoreline and deposited

14 between Third Avenue, street end on the beach front,

15 and about 15th Avenue, to repair the dune damage done

16 by northeast storm Jonas in January.

17 Q. All right.

18 MR. D'AMATO: We're up to exhibit what.

19 We're up to exhibit what? Excuse me. I'm looking

20 for the exhibits that were marked.

21 (Discuss(on off the record.)

22 (Copy of photograph received and marked

23 for identification as Exhibit Farrell-8.)

24 BY MR. D'AMATO:

25 Q. I want to show you what has been marked for
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1 identification as Farrell-8.

2 And per chance, did you read an

3 interview of a woman by the name of Pat Poussey,

4 P-O-U-S-S-E-Y, I think it is. She was Interviewed by

5 Mr. Diloseph. She took this photograph, which is, I

6 would say, witf~in 20, 30 yards of where Scott

7 Sunderland said the incident took place.

B First of all, did you ever review that

9 interview of Ms. Poussey?

10 MR. HUNKtNS; Okay. Object Co the

11 form. Long preface, which 1 disagree with and have a

12 problem with. And the question is, right now is,

13 just did you read the Poussey interview?

14 MR. D'AMATO; Flight.

15 MR. HUNKIN5: Y have no problem with

16 that part of the question.

17 Did you read an interview of somebody

18 named poussey?

19 THE WITNESS: No.

20 MR. HUNKINS: Okay.

21 BY MR. D'AMATO:

22 Q. Ukay. Did you see a NBC N 40, when it

23.. __existed,_news..stQry~tta~.c~ M~ ou y was interviewed_

24 and she Cook that photograph?

25 A. No.
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1 Q. Okay. When you -- I can represent to yoga 1 testimony, yoga referred to a condition that would be

2 that this woman took this photograph, it was in North 2 similar to what we're looking at In Chis particular

3 Wildwood Beach, and it was -- we can argue about how 3 photograph, which is Farrell-8.

close iC was to where Scott Sunderland said his 4 When you look at that photograph, as a

incident took place, but it was within a certain 5 scientist, what do you see?

6 number of yards. 6 MR. HUNKINS: Object to the form.

7 And here's my question: When you look 7 MR. ROZELL: Same objection.

8 at the condition of the sand there, and compare it to 8 Q. You can go ahead and answer.

9 the water, all right, have you ever seen that type of 9 A. Well, this is a vertical sand escarpment,

10 configuration, where you have the sand and the water, 10 where material is actively sloughing off in block

11 on the North Wildwood Beach, specifically The Inlet 11 form and falling into the water.

12 Beach? 12 Q. Okay, What is the cause or what are the

13 MR. HUNKINS: Object to the form. 13 causes of such an event taking place?

14 A. I have never been present when this occurred. 14 A. Based on coastal experience, this is evidence

15 Q. Okay. Did you ever see any photographs of 15 for a large scale slope failure.

16 it? 16 D. Okay. And could you define for those people

17 A. Yes. 17 that will be watching this videotape, what that is, a

1$ Q. Okay. Who took the photographs, where, and 18 slope fell?

19 when? 19 A. The slope failure is where the sand, which is

20 A. They were part of the suite of things I was 20 a loose, non-irrigated material, the slope into the

21 given. 21 channel is so steep that a large mass of material

22 Q. All right. So were you given a batch of 22 literally moves as a chunk and breaks up as it does

23 photographs to review? 23 so into deeper water. Essentially, it's called a

24 A. No. 24 block fault landslide.

25 Q. Okay. Was it an exhibiC Co one of the 25 Q. Okay. Would the tidal currents that run
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7 depositions? 1 through the Hereford Inlet be a causative factor in

2 A. I don't know. 2 that event Caking place?

3 Q. Okay, E3ut you saw that particular photograph 3 A. Something has to scour the slope to make the

4 before? 4 instability. So the answer is most likely.

5 A. Not this particular photograph, no. 5 Q. Okay. All right. Now, let me show you

6 Q. Okay. Then what did you see that is similar 6 what's been marked for identification as Farrell-9.

7 co that photograph? 7 (Photograph received and marked for

8 A. Presuming iY's the same incident, which I 8 identification as Exhibit Farrell-9.)

9 don't know, it's a videotape. 9 Q. These are all photographs which counsel have.

10 Q, Okay. Well, actually, this photograph was 10 It was taken on January 28, 2013. And I'm going to

11 made from that video. 11 hand it to you. And for the benefit of Mrs. Smith,

12 A. Okay. 12 it's a photograph showing what I'm going to call the

13 Q. Okay. And that video you saw was an NBC TV 13 rock wall, but you, as a scientist would call it a

14 40 video. 14 reventme~iC?

15 A. Okay. 15 A. Revetment.

16 Q. Okay? Now, and Pat Poussey's interviewed on 16 Q. Revetment, correct?

17 that inter -- 17 A. Correct.

18 A. (Witness nods.) 18 Q. All rlglit. And let me show you whaC's been

19 Q. No, that you didn't see? 19 marked for identification as Farrell-10. This is a

20 A. Just this. 20 photograph that was made from a drone on July 31,

21 Q. Okay. 21 20J.4,

A. People standing, sand falling in. 27 (Photograph received and marked for

-- - 2~ Q. Okay.-1`oa Eartirrhacl referre~-ter-a - 23- -ide+~~iticatio~-as-E-xhibit-Far~eU-~0,)

24 particular condition, and T don't want to put words 24 Q. And let me hand it to you. And you would

25 in your mouth, but T thought earlier in your 25 agree that again we're looking al the revetment?
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A. Yes.

Q. All right. Do you know how many feeC in its

entirety that revetment is? You could approximate.

MR. NUNKINS: Lenglt~, or width, or' --

MR. D'AMATO: length. I'm sorry. From

beginning to end,

A. Probably six or 7,000 feet.

Q. Qkay, If that revetment did not exist at

all, what effect would it have on the beaches of

North Wiidwood?

MR. HUNKTNS: Object to the form.

MR. ROZELL: Object to the form.

A. You can't answer the question without a very

long discussion of where the inlet would be relative

to the uplands of North Wildwood. North Wildwood --

quite abit of North Wildwood wouldn't exist. It

would be in the inlet. So the most striking effect

on the position of the beaches would be where the

inlet channel was relative to a fixed point on land.

Q. Okay. All right. If the revetment that we

see in the drone photograph, which was marked for

identificaCion as Farrell-10, did not exist, what

effect would It have on the tidal currents running

through the Hereford Inlet?

MR. HUNKIN5: Object to the form.
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A. The only real effect would be the absence of

the parking lot. It wouldn't exist. It would be

washed away. So the scour hole off the point of

rocks here would not exist.

Q. Okay.

A. The uniformity of the channel floor would be

more complete.

Q. IF the revetment that is shown in the drone

photograph was not present, would iC change your

earlier testimony about the speed of the tidal

currents going in and out of liereford Inlet?

MR. HUNKINS: abject to the form.

A. No.

Q. Why not?

A. The channel is the channel, and it is defined

by the lagoons in Grassy Sound and behind Stone

Harbor and the width of the opening to the ocean. So

all of that has set up a flow pattern that basics{ly

is independent of all the structures. It's going to

be there. The structures sirnpfy either constrain the

flow, or keep it from taking more upland surface away

as the channel migrates.

3 (~le~vs~ap~r-artiUe-received. and marked

2Q for identification as Exh(bit Farrell-1.1.)

25 Q. Let me show you whet has been marked for
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1 Identification as Farrell-il, which is a newspaper

2 article. I'rn going to hand it to you.

3 You are quoted as saying in the

4 article -- let me just read for the record, so Mrs,

5 Smith knows what I'm referring to, quotes "Stewart

6 Farrell, director of the Richard Stockton Coastal

7 Research Center, said the situation is the result of

8 tidal currenCs that create a whirlpool effect thaC

9 moves the sand. The tidal channel configuration

10 allows it to develop, They happen and the cost of

11 trying to control it would be in the millions.

12 Farrell said, adding, it is not an area that ever

13 receives beach replenishment."

14 Now, here's what I want to ask you. In

15 this article, when you say that the situation is a

16 result of tidal currents that create a whirlpool

17 effect, that Is going back to your testimony earlier

18 where you explained Che whirlpool effect, correct?

19 MR. I•IUNKTNS: Object to the form.

20 Q. Or --

21 MR. HUNKINS: No.

22 Q. Or in this article, are you referring to

23 something else, other than what you described to us

24 earlier In this deposition? That's what I'm trying

25 to get to.
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1 MR. HUNKINS: Object Co the form. Part

2 of my objection is, part of this is a quote, part is

3 a summary by this author, which may or may not be

4 correct.

5 MR, D'AMATO: Well, that's For him to

6 say. Now you're leading him.

7 MR. HUNKINS; Yeah, obJect to the form.

8 MR. ~'AMATO: Now you're leading him,

9 and you know that's impermissible.

10 A. Question, what's the date on this article?

11 Q. It's after' the Smith incident in July of

12 2012.

13 A. Okay.

14 Q. Right after it, you know.

15 MR. HUNKINS; So the question is? T

16 interrupted. I apologize.

17 Q. I'm trying to determine from you, when you

18 talk about the situation -- and let's go back a

19 little bit.

20 A. Okay.

21 Q. In the first paragraph of the article, it

22 says, quotes, "The ever-chanying Hereford InIeC has

23 J~a.d.__kq the. _loss of heath_ wiChin LO to ] 2 foot

24 drop-offs along the area of New York and Pine

25 Avenues, near the seawall. There has also been some
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beach erosion between Second and Fourth Avenues?

Now, here's my question: Were you

aware, when it happened, of the erosion that's being

referred to in the first paragraph?

MR. HUNKINS: Object to the form.

A. Weli, we were following beach changes since

2009, but only at six places along 'Che Inlet Beach.

So, yes, we had profile stations, which we repeatedly

measured, and things came and went with no particular

pattern to them over time.

Q. And where are the six stations located?

A. Between the Second Avenue jetty and -- the

most northern one is located whatever this street is

callod here. And I'm -- there is a name. We can get

you that.

The one with the curve in 1t is

Central. That's what I believe it to be, anyway;

Central Avenue.

Q. Okay. Now, what was the cause of these 10 to

12 foot drop-offs?

MR. HUNKINS: Object to the form.

A. Well, these are the edges of the channek, the

steep channel edges. I mean, drop-off is just a

generic term that the writer used.

Q. When I showed you Che phoCograph taken by Ms.
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1 Poussey --

2 A. Um-hum.

3 Q. -~~ would you call that adrop-off?

4 MR. HUNKINS: ObjeCC to the form.

5 A. Avery local one. I mean, this is a very

6 local phenomenon. It's right there, at that moment

7

8

9

10

11

12

13

14

15

16

17

18

i9

20
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23

24

25

in time.

Q. Do you know, with respect Co this article,

where the location of these 10 to 12 foot drop-offs

was located?

MR. HUNKINS: Object to Che form.

A. She didn't explain that when she asked me the

questions.

Q. Okay. Okay. In the paragraph that says,

quotes, "Stewart Farrell, dlrecCor of the Richard

Stockton Coastal Research Center, said the situation

is the result of Cidal currenCs that create a

whirlpool effect that rnoves the sand," okay, did you

tell the reporter from Che Press of Atlantic City,

Trudy Gilfillian, thaC the loss of the beach, with

the ~0 to 12 foot drop-offs, was, in fact, the result

of tidal currents that create a whirlpool effect ChaC

movers-t-ta~,sdr~d?

MR. HUNKINS: Object to tl~e form.

A. Her interview was -- she kept talking about
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1 whirlpools. And I said, yes, they do exist. But

2 connecting those things up was not part of the

3 discussion ever.

4 She asked me if whirlpools exist, and I

5 said, well, rotating currents do exist. But, you

6 know, what do they do at any given time, I didn't

7 answer that one.

8 Q. Okay. Well, then let's try to answer it

9 today.

10 As a scientist, could the tidal

11 currents that create a whirlpool effect cause the

12 loss of beach wlth 10 to 12 foot drop-offs?

13 MR. HUNKINS: Object to form.

14 A. Within the diameter of this rotating

15 whirlpool area, yes.

16 (Newspaper article received and marked

17 for Identification as Fxhibft Farrell-12.)

18 Q. Okay. Now, let me show you what's peen

19 marked for identification as Farrell-12. It's an

20 article that appeared in the Press of Atlantic City.

21 Here, I'll hand you -- I got an extra copy.

22 A. All right.

23 Q. On February 6, 2013. And Y want to direct

24 your attention to where you are referred to. And if

25 you look at, I guess it would be the fourth full
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1 paragraph, It says, quotes, "Stewart Farrell,

2 director of the Coastal Research Center at the

3 Richard Stockton College of New Jersey, monitors the

4 city's beach twice a year. After Sandy, he found

5 that about 150,000 cubic yards of sand had been lost

6 on the north end near Second Avenue and JFK -- JF

7 Kennedy Boulevard and along the city's dune system."

8 Did you, in fact, tell the reporter

9 Trudy Gilfillian?

10 A. Yes.

11 Q. Okay. I want to go to the next paragraph.

12 "The dune was basically erased, and the water flowed

13 into the streets, Farrell said of the dunes that had

1a been near the city's amusement piers."

15 Where -- by reference to streets, if

16 you can, where was this dune that was erased?

17 A. Well, it was part of the 2009 project from

18 Second Avenue all the way to the Wildwood Soard.

19 Q. Okay.

20 A. And up between Third Avenue and Second

21 Avenue, right there at the northeast corner, the

22 erasion of the sand beach took the dune, as well.

23 And ds_a result of_N.J. DEP insistence, the dune was___ __ __.

24 built by the project in front of Morey's Piers and

25 the two other piers at 21st, second, and Morey's is
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1 at 25th. So the dune went out in fra~t of the piers,

2 and the storm erased that part of the dune, as well.

3 Q. Okay, You can put that down.

We had marked at a prior deposition of

Mr. Sunderland as Sunderland-5 an interview of him.

6 And I'm going to remark it this interview as

7 Farrell-13, And there is an aerial photograph where

8 Mr. Sunderland had made a marking as Co his best

9 estimate of where Che incident involving him, his

10 daughter, Mr, Smith, end his daughter took place.

11 (Interview of Mr. Sunderland received

12 and marked for identification as Exhibit Farrell-13.)

13 Q. Mave you seen this before?

14 A. Yes.

15 Q. Okay.

16 MR.D'AMATO: Now, Brian, could I have

17 that one?

18 MR. HUNKINS: Yeah. Which one?

19 MR. D'AMATO: Thal one.

20 MR. HUNKINS: This?

21 MR. ~'AMATO: Yes. I had it marked.

22 And where are we?

23 Oh, there we go. There we go. Thank

24 you. i'll give Chis back.

25 ~Q. We had marked for identification as Farrell-6
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1 an aerial photograph. You can see on the back of it?

2 A. Um-hum.

3 Q. Okay? And you'll see the words -- the word

4 Sunderland's, and next to it is an X.

5 Now, as T understand it from speaking

6 to counsel, you created or made this Farrell-6?

7 CorrecC?

8 Q. Yes.

9 Q. Okay. When I say created or made, exactly

10 what did you do that resulted In Fa~rel~-6?

11 A. Well, this is a Google Earth aerial image

12 from May 2011, if I'm guessing right.

13 Anyway, it -- if you have -- you've

14 indicated this is Sunderland-10.

15 Q. Right.

16 A. And if you look at the two of them side by

17 side, you'll see that the color topographic features

18 on the beach are identical, which probably means

19 they're the same image. These are ephemeral

20 features, and they change weekly, and Google doesn't

21 fly weekly.

So what we did, what I did, was T put

2s the Google ~Fn, a little ye4lew }yin,-that's Google's

24 tool, I put it as close to where the X is on this

25 photograph, Mr. Sunderland's X.
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1 Q. Um-hum.

2 A. I just superimposed it an the picture with a

3 wider view, so that we could discern the relative

4 position of the supposed entry point into the water

5 at the incident with all the aspects of the rock

6 revetment and the beach all the way to the tail end

7 of it.

8 Q. If I may, what was the point of doing that?

9 You were trying to make a point.

10 A. Seeing exactly where everyone -- or where the

11 mast credible witness, the one that participated in

12 the event, thinks it actually initiated.

13 Q. And assuming that Mr. Sunderland is correct,

14 and he did give his best estimate, what is the

75 significance of where he says the event took place,

16 as a scientist?

17 A. It puts the initiation of the event right at

18 the nose of the flood tidal feature that I had

19 previously reviewed and kind of was making the case

20 that this was the feature that he had stumbled across

21 going back towards the place that they started from,

22 The lobe of sand is right there, the little darker

23 patch in -- of sand is the trough.

24 Q. Could you hold it up and show the cameraman,

25 so --
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1 A. This darker strip in here is lower in

2 elevation, and is -- the whale feature is being built

3 this way by flooding tides. And you can see in the

4 water, the waves are breaking on a fairly gentle

5 slope into the inlet.

6 Here, along this part, they're not.

7 It's a steeper beach.

8 So as they walked this way, they simply

9 walked off the end of this feature, and, yeah, maybe

10 the sand did give way under their feet.

11 Q. As they're walking off, you mean?

12 A. As they're walking off.

13 Q. Right.

14 A. And that just accelerates the process.

15 Q. Okay. !f T can take you back to your report.

16 A. Um-hum, yes.

17 Q. I just want to ask you a couple questions on

18 ltiis, and then I'rri going to lake atwo-minute break,

19 talk Co my colleagues. I think maybe Mr. Grassi will

2d have a couple of follow-up questions. Okay?

21 A. Okay.

22 Q. You say, about six sentences down, quotes,

23 "Within._a rs~.~4tl~bl~ degree of coastal engineering

24 probability, the water and sand conditions that

25 contributed to tl~e incident in this case were
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1 completely natural and unaffected by any improvements 1 Sunderland says he and Mr. Smith went into the water.

2 in the area. Neither the seawall nor any beach 2 X111 right?

3 replenishments nor any other improvemene played a 3 Give me every single basis for that

role. The seawall does at times create a whirlpool 4 statement.

or vortex in the immediate vicinity of the seawall. 5 A. The configuration of the shoreline, as shown

6 The seawall has no effect in the area where Mr. 6 in the aerial photograph, is right where the flood

7 Sunderland says he and Mr. Srriitl~ went info the 7 tide Influence on the beach bar that's moving up the

8 water." 8 inlet every time the tide's moving in meets up with

9 Okay. Now, let me stop there. I'm 9 the ebb flow that's doing things just down stream of

10 going to end the quote. 10 the parking lot revetment, We are talking about --

11 Now, what is the basis of the statement 11 the city blocks in Wildwood are 600 feet long and 250

12 that the seawall doesn't at times create a whirlpool 12 feet wide. Center line street, center tine -- that's

13 or vortex in the immediate vicinity of the seawall? 13 from measuring them, okay? I just know that.

14 MR. HUNKTNS; Did you say does, or 14 So from the rock parking lot, you have

15 doesn't? 15 six, 12, almost 1500 feet from where the whiripaol

16 MR. D'AMATO: No. I said what is the T6 could be generated to where the event we presume

17 basis that it does. Yeah. I'm just quoting from his 17 occurred.

18 statement there. 18 And so that basically takes the events

19 A. Well, we have observed the curved beach 19 that caused slope failure fairly much oft the table

20 surface that says something is -- you know, beaches 20 most -- I mean, within the realm of probability, if

21 like to be straight. Normally, waves come in, and 71 you're going to have one, it's going to be up here,

22 they smooth the sand out in nice curvings or nearly 22 up at the north end of the very north end of that

23 straight lines. 23 sand beach. That's where it's going to be. And down

24 Just in this one photograph, I will 24 here, you've got the interplay between the flood and

25 point to an area up near the corner of the rocks and 25 the ebb tides with steep slopes at the end of where
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1 the parking lot, there's a very pronounced curve. 1 the deposit is being formed every time the tide comes

2 Q. Could you just take your• finger off it, so 2 in. And this is a steep slope, angle of repose

3 the -- 3 slope. And if you walk on it, iYs not stable.

4 A. (Witness complies.) 4 Q. Can you, as a scientist, absolutely rule out

5 Q. There you go. That's called Moore's Beach? 5 that the -- what's the phrase you used? I just host

6 A. Whatever. I don't know what they call it 6 It. You said -- you were talkiny about the activity

7 locally. IYs just The Inlet Beach to me. 7 near the red spot near Che parking lot.

8 But anyway, where that curve is is what 8 A. Right.

9 I'm talking about; this rather unnatural curved 9 Q. You used a phrase just now. You said --

10 feature, which would, in fact, essentially mirror the 10 A. The rock revetment.

11 after-effect of the picture you marked Farrell-8. 11 Q. No. You were talking about the water.

12 You let time flo by, that cliff flattens out, forms a 12 Does anybody remember what he said?

13 slope, but it's an indentation in the existing 13 MR. HUNKINS: Just hold on.

14 shoreline. Something took it away. 14 MR, GRASSi: Rotating current?

15 Q. Okay. 15 MR. O'AMATO: Yes. Thank you.

16 A. Now, that could be a failure, like this, or 16 MR, GRASSI: No problem.

17 simply erosion gradually by the rotating current. 17 MR. D'AMATO: Okay.

18 The rotating current doesn't go anywhere. It's 18 Q. Let me rephrase the question, now that Mr.

19 triggered by the rocks, the point of racks right 19 Grassi helped me.

20 there. 20 Can -- can you, as a scientist, rule

21 Q. And the -- a layperson would call the 21 out 100 percent that the rotating current at the red

rotating current the -- 22 spot that you put on that aerial photograph had

2=3 R. The whirlpool:- 23 r~otk~ing to do with-the event invoGvir~g the-Smith and.

24 Q. Got it. Now, you say in this report that the 24 Sunderland family?

25 seawall has no effect in the area where Mr. 25 MR, HUNKINS; Object to the form.
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MR. ROZ[lL: Object to the Form. 1 A. Yes.

MR. fiUNKINS: Within a reasonable 2 Q. Okay. All right. Now, we leave three

degree -- 3 exhibits here that came from your Institute, and T'm

A. Within a -- 4 going to have them marked for identification. I just

MR. HUNKINS: Yeah, go ahead. 5 want to put them in proper order.

A. Within a reasonable range of scientific 6 Okay. tiere we go. Okay.

probability, I would say it cannot be a major 7 The first one Is Farrell-14. And I'm

contributor to that site where Mr. Sunderland put his 8 going to place the sticker so it doesn't cover

X. 9 anything.

Q. Okay. You used the word iz~ajor. How about a 10 (Digital elevation map received and

minor? 11 marked for identification as Exhibit Farrell-14.)

A. Well, how minor is minor? We can't be sure 12 MR. D'AMATO:

within zero percent. So I would say, in the range of 13 Q. Would you share with us what we are looking

one, two, three maybe, percent. It depends on the 14 at?

situation. And it's -- you know, anything is 15 A. This is a digital elevation map model from

possible out here. I've learned that. But 16 data done July 25th, 2012, luty 26th, 2012 up until

probabilistically -- okay. In this picture, 17 July 31st of Hereford Tnlet and the associated

Farrel!-8, way in the distance, there's a sand 18 oceanfront beach.

shoreline showing in this picture. 19 Q. All right. For the Idypeople that would be

Q. Where your finger is, right below? 20 looking at this, could you explain to them Che

A. Correct. 21 significance of what we see there?

Q. Okay. 22 A. This is a bathymetric, which is underwater

A. ThaYs here. That's -- thaYs where Mr. 23 topography, bathymetric elevation map of the

Sunderland put his X. Not here. 24 configuration as we mapped it using our sonar and our

Q. And how do you know that? 25 GPS locating equipment on board our vessel, combined
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A. It sticks out from the general trend. I also 1 with work done on the beach by a beach survey crew

could see that the flow of water here is flat and 2 using laser transit and GPS.

shiny. That means there's no waves, That means the 3 5o we cover up to basically the point

current's dominating things. OkayT By the time you 4 of rocks at the parking lot in this one.

get down here, you see whitecaps, water, waves 5 Q. And could you show the people, when you --

breaking dawn the beach, and generally a darker blue 6 where the parking lot would be then? Right there?

color to the sea. This is where the current has 7 A. Right there.

subsided substantially. 8 Q. Okay. Now, relative to the opinions that you

Q. Okay. Could you get that red marker, and on 9 have shared with us today and the statements you have

the pf~otograph tF~at you just showed everyone, can you 10 made, what document -- what relevance does that

circle the area where you say the event involving the 11 'document have, i.f any?

Sunderland and Smith family took place? 12 A. Well, it -- It shows that we pretty well

A. This is -- I would add more, but I'll just 13 mapped this lobe of sand thaYs shown by a minus nine

put an arrow down somewhere within, you know, a range 14 contour, about minus 10 feet, coming in and then

of -- 15 tucking in really quickly to the shoreline, with much

Q. Okay. 16 steeper contours running up to the rocks.

A. -- that -- 17 Q. But what relevance, if any, does that have to

Q. Okay, 18 the opinions that are contained in your report and

A. -- area. 19 those opinions that you shared with us today?

Q. So the event that took place here with the 20 A. Welt, this is the evidence that says there is

beach collapsing took place closer to Che seawall, 21 a fairly dramatic change In sho~eli~e configuration

ttie actual seawall? 22 right at that location, which tends to correspond

N1R. NUNKtiV~: Yov're-talking-about -23 with where Mr~ Sundecland_~it_his_X,

what's shown on Farrell-E3? 24 Q. Okay. Could you, on that exhibit, put an X

MR. D'AMATO: Yeah. 25 where the Sunderland and Smith even[ took place? You
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1 know, I understand this is --

2 A. I'm just getting a pile here. Okay. We got

3 this one.

Central. Central. Right here. We

came down to the elbow.

fi Q. Okay, All right. Now, the date of that is

7

8

9

1Q

11

12

13

14

15

16

17

18

19

20

21

22

23

2Q

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
~~

23

24

25

A. July -- well, July 31st was the final survey

date. T don't know when any one of these was done,

but it was done between )uly 25th and July 31st.

Q. Of what year?

A. 2012.

(Digital elevation maps received and

marked for identification as Exhibits Farrell-15 and

Farrel!-16.)

Q. Okay. Now, let me show you Farrell-15, which

in the upper right-hand corner says Hereford Inlet

December 2012,

A. Yep.

Q. And can you -- and to save some time, here's

Farrell-16, that says May 2013.

A. Okay. This is -- these are the three

consecutive surveys, okay.

Q. So in looking at the date of the one you have

in your hand, T can't see it --
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A. It is -- welt, December'22 is the date it

was done, between the 6th and the 17th.

Q. Okay. What significance, if any, does that

particu~ar exhibit have relative to the opinions that

you've shared with us today?

A. Well, it shows changes occurred. The

shoreline of the area in the immediate vicinity of

the incident has essentially been straightened by --

Q. pkwy,

A. -- tidal flow, and that the channel is more

defined by a fan going out to sea. It's deeper --

less distance towards the ocean. It's shoaled up out

towards the ocean.

Q. Okay.

A. This is something we did notice, and it

continued.

Q. All right. And then the final one, which is

dated May 2013.

A. This was based on data done between May 9th

and May 24th.

Q. And what relevance does that have relative to

the opinions that you've shared with us today?

A: Tie-{ast informatiorE on-land-is at ouc

Central Avenue cross section, so the -- that's where

it stops. So it doesn't show much at the beach
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1 between Central Avenue and the rocks.

2. Q. Okay.

3 A. We just didn't do it. The focus here was on

4 the inlet, itself.

5 And basically, the channel is narrower

6 and a little shallower by December.

7 The other thing that's happening is,

8 the channel from Stone Harbor, opposite a place

9 called Champagne Ysland, which is an ephemeral island

10 that is above high tide rarely, mostly is awash at

11 high tide, or submerged at high tide, but it's very,

12 very, very shallow. There is a channel that

13 established itself in about 2010 out to sea to the

1Q northeast, serving Stone Harbor, which has

15 subsequently gotten smaller and narrower with time,

16 tike it's virtually in the act of disappearing. If

17 you know where it is, you can follow it. I don't

18 advise the uninitiated trying to do it, because it's

19 kind of risky. But it is a tidal channel, There's

20 two main channels in this system as of the last half

21 decade. And that's the other one, It was really

22 dramatic around 2011, '12, and has faded since.

23 Q. You --

24 A. So that's where the major changes are taking

25 place, controlled by -- if this doesn't flow as well,
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1 this one has to flow harder.

2 Q. Referring to Stone Harbor?

3 A. If the Stone Harbor one doesn't flow as well,

4 then that enhances the flow through North Wildwood

5 main channel. And traditionally, that's been the

6 main cha~net, over Tong periods of time.

7 D. Ys -- as a scientist, is it fair to say that

8 when it comes to the Hereford Inlet, relative to the

9 location of the channel of water where the -- where

10 The Inlet Beach Is, It can vary day to day?

11 A. Well, week to week.

12 Q. Week to week, okay.

13 Now, what I want to do is, I want to go

14 over some of the aerial photographs, then I'm

15 Finished.

16 That would be Che exhibit that you

17 looked at before, I can see it right there.

18 That's it. Okay,

19 That, again, is County Designee Exhibit

20 4. And If you could, instead of going from front to

21 back, if you could --

22 A. Back to front.

23 Q_. ._-. _1o_ok.at the third exhibit from_ the_.l~a~k._

24 It wfl~ have a marking of exhibit County Designee 6.

25 That's it. Okay.
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1 Now, you'll see that somebody put a 1 but I don't have a scale.

2 pin, and there is the typed word accident. 2 Tn other words, I -- I see how much a

3 So we could kind of be -- you know, 3 block is here, how much a block is there, and then do

follow up on this, does this exhibit show where the 4 the ratio, and put it out based on --

Sunderland and Smith incident took place? 5 Q. Okay.

6 MR. HUNKTNS; Object to the form. Just 6 A. I mean, this could be plotted. It's going to

7 hold on a second. 7 be out here in the water somewhere, practicaQy off

$ MR. ROZELI.: Object to the form, also. $ the map.

9 MR. HUNKINS: Could you remind me when 9 Q. Okay. So why don't you show the jury,

10 County Designee 6 was taken? 10 because 1 would Ifke to move on, where -- where you

11 MR. D'AMATO: You know what, I don't 11 believe it's off the map?

12 know. I mean, I could re -- T could research it. 12 A. I'll put a --

13 But iC's a Google Earth photograph. And with all 13 Q. Okay.

14 this in mind, okay, I could tell you, I think this 14 MR. HUNKINS; Thls is an estimate,

15 was done by my former associate, I think. 15 without doing the measurement?

16 MR. HUNKINS; Only because, then, on 16 Q. Right.

17 top of when it was taken, is the issue of the yellow 17 A. Yeah, this is an estimate. It's -- the

18 pin says accident, and I don't know -- are you 18 photograph is later in time. Because we did this

19 representing -- 19 with the Google picture series when we made the map

20 MR. D'AMATO: No, I'm not making any 20 that we have created.

21 representation. I'm just showing him this exhibit. 21 Q. Okay. I'm with you.

22 I'm just asking the doctor, if he's able to. If he 22 A. So the configuration of the streets and roads

23 can't, then that's fine. 23 puts it somewhere either just off the map, or just

24 MR. HUNKINS; Okay, that's fine. Able 24 barely in the darker area at -- in the water now.

25 to -- 25 Q. Okay.
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A. Do what? 1 A. Or at the time the picture was taken.

Q. 7o be able to put a marking on this exhibit, 2 Q. Now, what I'd like you to do is, if you go to

which is County Designee 6, as to your best estimate 3 the next aerial, iNs dated February 22, 2013 at the

as to where khe Sunderland and Smith event took 4 top. Should be that right there.

place. ~ 5 A. Okay, yeah, February.

A. Well, the shoreline's in a different 6 Q. Now, again, you never saw these aerials that

position. This is, I think, later in time. 7 were marked for Identification at the deposition of

Q. Um-hum. 8 the Cape May County engineer, correct?

A. It's not way off. The pin labeled accident 9 A. No.

is not exactly in the same place that Mr. Sunderland 10 Q. Okay, hiave you ever ob -- have you, that is,

put his X on the 2011 map. 11 you, personally, or the Institute, ever obtained any

Q. Okay, Well -- 12 aerials from the Cape May County planning department,

A. But it's within 500 feet. 13 where the county engineer obtained these?

Q. All right. So just put an X on that exhibit 14 A. They came from county pEanning, it would be

as to -- and 1 understand this Is an estimate. 15 Brian O'Connor, We have a very good relationship

We're on this one. Yeah, that's it. 16 with Brian. So I would -- you know, anywhere in Cape

MR. FiUNKINS; Okay. He's going the 17 May County, yeah, of course.

make an X on CounCy Designee 6? 18 Q. Yeah, yeah,

A. 6, yeah. 19 A. Okay, yes.

Q. Yes. 20 Q. Okay. Now, I'm going to -- allow me to ask

MR, HUNKINS: And you want him to put 21 you a very lengthy question.

an X where he believes the incident occurred? 22 Look at the cf~annel on the aerial

Mft. D'AMAI_Q:- Y,es._ _ 23 ~~hotogr~ph o.f. Fepruary 22, 2013 and 'T'he Inlet Beach.

MR. HUNKINS: Okay. I object to that. 24 Okay?

A. T mean, I could scale it on there for you, 25 A. Um-hum.
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1 Q. Now, go to the next photograph, which is

2 March 1~4, 2012.

3 A. Um-hurn.

Q. All right?

A. All right.

6 Q. Look at the inlet, look at The Tnlet E3each,

i 7 A. Um-hum.

8 Q. And go to the next one, which is November i7,

9 2009, look at the inlet channel and The Inlet Beach,

10 The next one is 20U7, March 19, 2007. ~o the same

17 thing.

12 A. Um-hum.

13 Q. And then go to the next one, which is April

14 6, 2005. Okay?

15 A. Um-hum.

16 Q. The next one is April 1, 2003. Okay. The

17 next one is 2002. The next one is 2000. Ail right?

7 8 A. Yep.

19 Q. The next one Is 1995.

20 A. Um-hum.

21 Q. The next one is 1970.

22 A. Okay.

23 Q. And the next one is 1963.

24 A. Okay.

25 Q. The next one Is 1956.
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1 A. Um-hum,

2 Q. The next one is 1941. Okay? The next one is

3 1930. The next one is 1920. And we'll stop there.

4 A. Because that's the earliest one.

5 Q. Yeah.

6 A. These were -- we did these. We didn't take

7 them. We just processed them.

8 MR. HUNKINS: Wait for a quesllon.

9

10

11

12

13

14

15

16

17

18

19

20

21

E3

24

25

79 of

Okay,

A. Just telling you.

Q. No, that's okay.
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1 ArcGIS, Geographical Information Systems. And they

2 said, would you provide a proposal to digitize all of

3 the known topographic maps done by Coast Geodetic

4 Survey, United States Geologic Survey, Army Corps of

5 Engineers, for us in this new GYS format, so we could

6 have historic shorelines for the State of New Jersey?

7 University of Maryland and Stockton participated in

8 this project. It was a half a million dollars, a lot

9 of Yime. Maryland had the fancy computer hardware.

10 You know, we had the legs and could go places and get

11 the stuff and do the digitizing.

12 Sa I went to the Army Corps, I went to

13 the USGS, I went to the Coast Geodetic Survey, and we

14 got all the maps.

15 Shorten this up a lot, Hereford INet.

16 In Hereford Inlet, we discovered, by tooki~g at these

17 maps, aerial photographs, and other charts that exist

1$ for this region, that there is a 30 -- 28 to 30-year

19 cycle of spit growth, erosion. The shoreline

20 retreats, and every time it would erode, North

21 Wildwood would lose real estate. Every time it would

22 pour in there, like that 1941 picture, they actually

23 put paper streets out there, they want to build

24 houses on it. Fortunately, they didn't.

25 Q. Yeah.
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7 A. And First Avenue realty existed all the way

2 to the oceanfront, It went away in the 1965 through

3 1970 iteration of erosion.

4 Q. Okay.

5 A. Now, that piqued in 1995, with your one

6 photograph there, that shows it just initiatiny with

7 the jetty, the little short jetties that I'd even

8 forgotten were there, they're still exposed. Jetties

9 one, two, and three in your picture.

10 That whole spit, okay, 15th Avenue is

11 where the North Wildwood lifeguard stand is built.

A. Sure. 12 That's their lifesaving station. ThaYs where they

Q. All of us, as I was taking you through it, we 13 house it. We have a profile thaYs been there since

were all looking at these photographs, We see The 14 1986. We survey it twice a year.

Inlet Beach changing, we see the channel changing. 15 In 1995, that profile from the

What is the cause or causes of those 16 lifeguard stand out to the water's edge was 1560 feet

events taking place from 1920 to February 22, 2013? 17 to the high tide line. Then you got the ocean.

A. Well, you have essentially taken us through 18 ey 2006, It was only about 250 feet.

three iterative cycles of spit accretion in Hereford 19 And Mayor Henfey and the council was worried about

Inlet along The Inlet Beach. Now, the spit is the 20 losing their lifeguard station and lots more.

sand deposit. It's a -- it's attached to the ocean 21 We went to the State of New Jersey, and

beach, and it grows into the inlet as a body of sand 22 the 1909 beach fil{ resulted from this rather -- I

that progFades on the fleod tide up into the_Inlek._ 23 mean,. we.'re. talking_about six million yards of sand

Back in 1988, State of New Jersey had 24 in front of the North Wiidwood oceanfront that half

just found out about this neat new program called 25 of it went south into Wildwood, the other half went
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1 into Hereford Inlet, making this feature that the 1 how everything changed over time with the location of

2 Smiths chose to sit on in 2012. So iYs an ephemeral 2 the inlet, The Inlet Beach, You said that the

3 feature in the Iong run, which undergoes very 3 Hereford Inlet, you commented, you used the word

dramatic changes in a lifetime, in spite of the fact 4 dramatic. Is this -- what we see In aerial

that it sits there in these pictures, you know, like 5 photographs, if we were to do the same thing for the

6 it's been there forever. It -- it comes and it goes. 6 Ocean City, Longport area, the Absecon Inlet, some

7 This happens in Absecon Inlet, it happens in Ocean 7 other inlets, would It be just as -- would it be just

8 City's inlet. It happens in all of New ]ersey's 8 as dramatic as what we've seen In these aerials?

9 inlets where they're unrestricted. 9 A. Well, from the work we did back in 1989, yes,

10 Build a pair of jetties, doesn't happen 10 there's dramatic changes take place in al{ of them.

11 anymore. But the ones that are unrestricted, this is 11 Until, of course, they put the big structures in

12 -- this is the result of the interaction between 12 there, and -- like for Barnegat Ynlet, that changed

13 northeasters, the sand arriving from the northern 13 that one for all time. The little ones up north,

14 barrier island into the inlet, and where the main 14 Manasquan and Shark River, used to migrate. And the

15 channel of that inlet is Located relative to the 15 reason they built what they call government dike was

16 ocean, itself, not right along the island, but where 16 to keep from losing the Manasquan Fish and Hunt Club,

17 it enters the sea. 17 which bought the piece of property right next to the

18 And as far as we can tell, in 1995, the 18 inlet in 1880, 1879, and oh, my God, we're going to

19 channel went to the northeast. Shifted thousand, 500 19 lose our hunt club. They built a wall.

20 feet. The main exit went out to the northeast. 20 MR. D'AMATO: Okay. Thank you. We're

21 Didn't go near Second Avenue anymore. lust, we're 21 going to go off the record. I just need a couple

22 out of here, straight out. Well, what happens? 22 minutes to talk to my colleague here, and we'll be

23 Flood tide moves sand in, there's np ebb tide to 23 right back.

2Q sweep it away. So the flood tide moves the sand in, 24 VIDEOGRAPHER: Time is now 1:57 p.m.

25 around the jetty, and up the inlet shoreline, as this 25 We are going off the record.
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1 deposit of sand. And it's still going on to this 1 (There was a brief recess.)

2 day. 2 VIDEOGRAPHER: Time is now 2:13 p.m.

3 Now, should the channel dramatically 3 We are back on the record.

4 move at ocean side, back toward the Second Avenue 4 BY MR. D'AMATO:

5 jetty, all this sand will be blown out into the ocean 5 Q. Dr. Farrell, I have in hand here a letter,

6 and the waves will put it back on the beach in front 6 which I showed you off the record, dated April 22,

7 of 15th Avenue, and it will be a thousand feet to the 7 2016 from the deputy attorney general Brian Hunklns,

8 beach again. But this is a cycle, that's realty 8 who's sitting next to you. And the box that Is In

9 dramatic in Hereford Inlet. And it's just -- this is 9 front of you was provided that contains numerical

10 just a series of pictures, in this series, from 1920 10 figures.

11 to 2012, that just documents it very nicely. 11 And can you tell me what those

12 Q. Okay. 12 numerical figures represent?

13 VT~EOGRAPHER: Excuse me, counsel, I 13 A. If I make two assumptions --

14 just need a moment to change the tape. 14 Q. Go ahead.

15 MR. D'AMATO: Yeah. 15 A. -- they came from the N.J. DEP Bureau of

16 VIDEOGRAPHER: Time is now 1:54 p.m. 76 Coastal Engineering, as a resu{t of our land surveys

17 We are going off the record. 17 and bathymetric surveys for Hereford Inlet, and they

18 (Discussion off the record.) 18 are, in fact, of Hereford Islet, then these are the

19 VIDEOGRAPHER; Time is now 1:55 p.m. 19 raw data points that make those digital elevation

20 We are back on the record. 20 maps that you showed me as Farrell-16 and 14 and 15.

21 BY MR. D'AMATO: 21 Q. 15, all riyht,

Q. Here's my •- it's kind of a comment, but It's 22 Okay. Now, my final question Is, I'm

~3 also aquestion: — 23 -- I'm going to make -- p.ro_yide you wiCh Farrell-17.

2Q I found, as a layperson, looking at 24 And I'm going to put this -- I'm going to put this on

25 these aerial photographs from 1920 up until 2013, and 75 the back of an exhibit, which was Farrell-6.
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1 (Copy of Farrell-6 received and marked

2 for identification as Exhibit Farrell-17.)

3 Q. And I'm going to hand this to you, and if you

could use the red marker to show us where the six

locations were where you've been doing this testing

6 or measuring since -- I think it was 2009.

7 A. No can do on this one. They're all southeast

8 of this photograph.

9 Q. Okay. Are they -- these locations, are they

10 on what T'm going to say the beach that faces the

11 Atlantic Ocean, as opposed Co The Tnlet Beach?

12 A. There's six profiles on The Inlet Beach. The

13 first one is essentially parallel with Kennedy

14 Boulevard and goes straight out into the inlet,

15 parallel to Kennedy Boulevard.

1fi Q. All righC.

17 A. Then there is three more 20Q feet apart,

18 ending at essentially Surf Ave. And then there's one

19 1200 feet from the jetty at the inlet, Ocean Avenue

20 maybe, or the next one up, Central Avenue.

21 Q. Okay.

22 A. And the final one is located parallel to

23 Central Avenue, going out into the inlet on this

24 picture. This -- that's the -- the 2400 foot, that's

25 just a distance from the zero paint on the jetty.
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1 MR. D'AMATO: Okay. Got you.

2 All right. I'm finished, And I'm

3 going to hand the mic over to Mr. Grassi.

4 MR. GRASSI: Thank you, Paul.

5 EXAMINATION BY MR. GRASSY:

6 Q. All right. Doctor, I have just a few

7 questions.

8 What is.it that those stations were

9 measuring?

10 A. The surface topography and offshore

11 bathymetry along the line.

12 Q. So --

13 A. So they're profiles. They're linear profiles

14 of elevation and distance from the starting point.

15 The starting point is the rock revetment.

16 Q. Okay. Rock revetment. Which is uneven

17 during that --

18 A. Oh, yeah, that's all it is. It's just a

19 point in -- it's a paint in space, but the sand out

20 front changes its width, its height, its position.

21 So we just repeat the survey down the same line over

and over again. And then we can compare them, one

'z~ time-to-tfie next, and you-see where-the-beach

24 advanced or retreated or it got higher, it got lower.

25 Q. Okay.
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1 A. AI! of the above.

2 Q. Now, how is the rock revetment different than

3 a seawall?

4 A. Just a little less robust.

5 Q. Okay.

6 A. Seawalls generally are bigger foundations,

7 higher in elevation. You wouldn't see over a

8 seawall, because the object Is to stop everything.

9 So that would probably be -- you know, if you were

10 standing in the street, you`d just see a wall.

11 Q. Okay. This particular 6000 plus feet

12 revetment that you referred to, do you know the

13 history of it?

14 A. Not really completely that I -- you know, I

15 was never involved in any of the design work or any

16 of the permitting or any of the construction. But I

17 kind of know its history.

18 Q. Do you know when it was first constructed?

19 A. Initial construction, lost -- probably pre me

20 -- pre 1971.

21 Q. Do you know if it was constructed in stages?

22 A. It was definitely constructed in stages.

23 Q. Which was the first stage?

24 A. ~ think up there to the northwest of the

25 parking lot.
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1 Q. All right. And they -- I'm going to call the

2 parking lot the projection.

3 A. Okay.

4 Q. Because it -- it projects out Into the

5 channel.

6 A. Yeah, no doubt about it.

7 Q. And as you have Indicated, that projection

8 actually has some -- I'm going to call them profound

9 effects on the channel and the area of the channel;

10 would you agree with me?

11 MR. HUNKINS: Object to the form.

12 A, I won't disagree.

13 Q. it increases the velocity of the flow?

14 MR. HUNKINS: Object to the form.

15 Where?

16 Q. Of the in-flow in the vicinity of that

17 projection.

18 A. 1n the immediate vicinity, within a couple

19 hundred feet, yes.

20 Q. Okay. And that's because control structures

21 have a profound effect on the surrounding areas;

22 don't they?

23 MR. tiUt~KtNS:--Db}ect-to-the_fnrm.

24 MR. ROZELL: Object to the form.

25 A. They can.
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1 Q. But It's the reason they're constructed;

2 isn't it?

3 A. Well, they're constructed to have a control

effect. Why that projection is the way it Is, I have

no clue.

6 Q. Okay. If you would pick up the county

7 exhibit --

8 A. Um-hum.

9 Q. -- and there's a map towards the back, March

10 14th, 2017.

11 A. March 14, yes.

12 Q. Okay.

13 A. Um-hum.

14 Q. And T've chosen that one, because it's

15 relatively clpse in time to our event, although it's

16 after the fact.

17 A. Yeah, um-hum.

18 Q. And it contains the area of sand that you've

19 called a spit?

20 A. Yes.

21 Q. Okay. And is that entire spit the area that

22 you're referring to as the feature that was created

23 by the flow tide?

24 A. This white sand feature ending approximately

25 at Central Avenue, yes, that is the spit.
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1 Q. Okay. And that's the spit that you're saying

2 is a feature that comes and goes in 20- to 30-year

3 cycles?

4 A. Correct.

5 Q. All right. In -- at this point in time, in

6 2012, at what point in the cycle would you consider

7 that spit is?

8 A. Late in the cycle.

9 Q. ,And late in the cycle of coming or going?

10 A. Going. Well, late in the cycle in that I

11 have been anticipating its severe erosion far a

12 number of years. Hasn't happened yet.

13 Q. It hasn't, okay, Question, does the

94 construction of the southern portion of the rock will

15 have an effect in preserving that spit?

16 MR. HUNKINS: Object to the form.

17 MR. ROZELL: Object to the form.

18 A. Not significantly.

19 Q. All right. Would you agree with me that the

20 eastern-most portion of the spit is anchored by the

~~ three jetties, two of which you didn't recall being

there?
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1 jetty, and may have almost exposed the next one in

2 the series. So no, the northeasters have the major

3 control over how much sand is in the southeastern

4 part of this feature.

5 Q. Okay. There's a -- an area between the

6 projection and the area at Central Avenue, which is,

7 Y think, pretty close to where Mr. Smith had his

8 demise, and that area's generally carved out,

9 Can you -- can you te{I us why that Is?

10 MR. HUNK[NS: Object to the form.

11 A. Well, it's probably related to the excess

12 velocity due to the parking lot projection being

13 reflected in the lack of sand coming in and the

14 currents making it not stay if it does come in.

15 Q. Okay.

16 A. There's a big lobe of material In this

17 photograph in 2012 seeking to make entry.

16 Q. Okay.

19 A. If you flip forward, bingo. By February

20 2013, a lot of that area has been filled in.

21 Q. Okay. That area, if you could go back to

22 2012, the area where you had your finger, would you

23 agree with me that's an interface between the area of

24 increased velocity and the sand deposited by the flow

25 tide?
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1 MR. HUNKINS: Object to the form.

2 MR. ROZELL; Object to the form.

3 A. Sy the flood tide?

a q. Flow, flow,

5 A. Flow.

6 Q. Flood. T'he flood. Yeah, I do mean flood,

7 A. Flood tide?

8 Q. The --

9 A. That's the interaction zone, yes.

1Q Q. There's an interface there; isn't there?

11 A. Yes.

12 MR. HUNKINS: Object to the form.

13 Q. And that interface is incredibly volatile;

14 isn't it?

15

16

17

18

19

20

21

22

23 MR. HUNKINS: Ob;ect_to.the form.. 23

24 A. Well, actually, northeast storm Jonas scraped 24

25 away a lot of the sand next to the Second Avenue 25
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MR. HUNKIfVS; Object to the form.

MR. ROZELL: Object to the form.

A. It's just steeper than it should -- you know,

it's steeper.

Q. It's real steep; isn't it?

MR. HUNKINS: Object to the form.

A. Yeah.

Q. Let's go back to the maps that you made in

)uly of 2017_, bathymetric studies._.__. - -
A. okay.

MR. D'AMATO; Do you need a copy?
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1 MR. GRASSI: Yeah, that would be 1 Q. 1've looked at this at a much larger scale.

2 helpful. 2 But when you Zook at this photograph, the areas Char

3 A. Oh, let me see. 14. 3 are in yellow, are tf~ey uplands?

~ Q. That's Farrell-14? a A. No. The colors are based on elevation, true.

A. Correct. 5 The blues are deeper water. The yellows are

6 Q. Okay. You indicated that the mapping was 6 transitional to land. And you have contour, the

7 done both by a vessel with an echo sounder and GPS. 7 zero, is NAVD, North American vertical data of 1989,

8 And I'm assuming that what was happening is, as the 8 iYs between high and low tide, depends on where you

9 vessel was going around taking the soundings, that 9 are what it is.

10 was all recorded on a computer? 10 Sa two wauid be roughly mean high tide,

11 A. Correct. 11 roughly.

12 Q. 5o that later, you had a computer to map this 12 Q. Olcay.

13 ali out for you? 13 A, Minus -- minus two is roughly mean low tide.

14 A. Yeah. 14 Q. Okay.

15 Q. Anti sirnilarly, using the rotating laser 15 A. You could fotfow them around.

16 transit to get the uplengChs? 16 Q. All right. And 10 and 12 and 14, they're --

17 A. The lases is just a single shot. It's like a 17 A. They're over your head.

18 -- 18 Q. Okay. And they're up against the revetment?

i9 Q. Okay. Did you actually participaCe in the 19 A. Oh. At the parking lot.

20 mappings? 20 Q. Okay. Is it fair to say that overall this

21 A. The data collection? 21 Inlet Beach has a much steeper slope than the beach

22 Q. Yes. 22 front?

23 A. Yes. 23 A. Well, actually, if you look between Surf and

24 Q. Okay. And coincidently, it seems Chat your 24 Atlantic on the inlet, and look at the oceanfront

25 mapping, which took place over a few days, actually 25 between Seventh and Ninth, they're pretty much the
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'T bracketed this incident. 1 same.

2 A. Weil, 25th, yeah, it would have, yeah. 2 Q. Okay. And in fact, to a casual beachgoer,

3 Q. So this is a pretty accurate representation 3 they would be Lhe same; wouldn't they?

4 of Che contours of that beach at the time Chat this 4 MR. HUNKINS; Object to the form.

5 occurred; isn't it? 5 A. They would -- yes.

6 A. Wetl, I don't recall whether the 25th, 26th 6 Q. All right. If you draw a line from Central

7 was the boat work or the land work. You see, that's 7 Avenue out --

8 why I -- 8 A. Okay.

9 Q. Well, would you be able to tell us that? 9 Q. •-• into the inlet --

10 A. Hum. 10 A. Yes.

11 Q. Would you be able to tell us that? Do you 11 Q. -- you get to an area where the contour lines

12 have a log that would tell us that? 12 all come together.

13 A. Yeah, sure, absolutely. 13 A. Correct.

1Q Q. I'm going to ask that you provide ti~at to Mr'. 14 Q. And that is virtually at the shoreline; Isn't

15 Hunkins, 15 it?

16 A. Okay. 16 MR. HUNKINS; Object to the form.

17 MFt. D'AMATO: You'll note that request, 17 A. Well, shoreline is -- is a place, is the zero

18 please? 18 elevation is between high and low tide. So there's a

19 MR, HUNKTNS: Yeah, actually, I would 19 four-foot and atwo-foot contour that goes through

20 like that, it would be very helpful, if you could 20 there. So there's still sand between the rocks at

21 send me a letter, just so I don't lose track of that. 21 Central Avenue and the water.

MR. GRASSY: Sure, okay. 22 Q. WWII, if you -- if you draw your -- if 1 draw

~., Q. So -- it's difficult for me to see at this 23 my finger around on the zero line --

24 scale. 24 A. Um-hum.

25 A. Um-hum, 25 Q. -- I come to a spot that is --
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1 A. It's -- 1 A. No. No. It's natural. It's a natural

2 Q. - at the shoreline where Central Avenue, if 2 inlet.

3 you draw a line witf~ Central Avenue, you drew it oul, 3 Q. Even with this mile-long revetment?

4 there's a line where all of the contour Ifnes seem -- 4 A. It's not in the inlet. it's on land.

there's a place where all the contour lines seem to 5 Q. Well, it effects the motion -- the movement

6 come together. 6 of the inlet; doesn't it?

7 MR. HUNKINS; Can you point to that? 7 A. It constricts where it can be relative to the

8 A. Well, here's Central. 8 fast land, which people {ive on.

9 Weil, they don't all come together. 9 Q. Okay.

10 They get really close, but they don't come together. 10 A. To the extent that the inlet would take half

11 There is a slope. 11 of North Wildwood had nothing been done, oh, well, I

12 Q. Okay. Could you put -- put that down for one 12 guess you'd have to discuss that with the folks that

13 second, so that I can make sure we're looking at the 13 live there.

14 same thing? 14 Q. F3ut that's what a natural inlet would do;

15 And -- 15 isn'l ll?

16 A. Right. 16 MR. HUNKINS: Objection.

17 Q. I think we are. Ail right. 17 A. Well, that's what all inlets do.

18 So at this point right here -- 18 MR. HUIVKINS: ObJect to the form.

19 A. Um-hum. 19 Q. So really the entire south wall of the inlet

20 Q. do you have a dot on that point? 2d throat Is man-made; isn't it?

21 A. That was the request made by Mr. D'Amato. 21 MR. HUNKINS: Object to the form,

22 Q. Okay. Okay. Can you estimate what the slope 22 MR. ROZGLL; Object to the form.

23 is aC that point, aC lhat poinC In time? 23 MR. HUNKINS: Walt, what's man-made;

24 MR. HUNKINS: Object to the form. 2Q the revetment, or the sand, or what?

25 A. Somewhere in the range of about a four degree 25 Q. The inlet throat is a revetment?
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'I siape. 1 MR. HUNKINS; ObJect to the form.

2 Q. And the angle of repose is? 2 A. The only place the inlet revetment is in

3 A. 23, 22. 3 continual contact with the water is well to the west

4 Q. Okay. So does that mean that that slope was 4 and north, beyond the parking lot promontory.

5 unstable? 5 Q. And that's because of this spit?

6 MR. 1IUNKINS; Objection. 6 MR. HUNKINS: Object to the form.

7 A. Actually, no. 7 A. Well, the sand is being deposited in this

8 Q. It would have to be 40, S0, 60? $ cycle in the southern section of the inlet --

9 A. It would have to be -- no, no, no. It would 8 Q. All right, 5o the revet --

10 have to be closer to 20 degrees. It's only four. 10 A. -- shoreline.

11 Q, Okay, How about a little bil north of that 11 Q. I'm sorry. X didn't mean to interrupt you,

12 slope, does it get steeper? 12 So then the revetment is constraining the spit?

13 A. It gets deeper, but I have no data. No 13 MR. HUNKINS: Object to the form.

14 profile line crosses -- Central Avenue is the 14 A. No. A spit is being built +nto the inlet.

15 western-most line we survey, because our interest is 15 If the revetment was there or not, there'd still be a

16 the beach. 16 spit, because the previous cycles prove that.

17 Q. All right. And at the -- Che aerial 17 Q. But it wouldn't be in the same place In

18 photoyraph that this data's superimposed upon -- 18 relation to that proJeclion; would it?

19 A. Correct, yes. 19 MR. HUNKINS: Object to the form.

20 Q, -- is what? 20 ~ MR. ROZELL: Object to the form.

21 A. Wish I could tell you that. Base aerial 21 A. They seldom are.

photography 2007. 22 Q. Okay. Can you tell me if on Farrell-14 your

- -- --
LJ Q. Okay. All right. The -- is it -- is It true ~Z3 borrow- areas -- what are -theDarrovw ~1'e~that~-are-

24 that Hereford Inlet's no longer a natural inlet? 24 marked on that map?

25 MR. HUNKINS: Object to the form. 25 A. After what seemed like endless negotiations
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1 with the CBRA, which is the Coasts! Barrier Resources 1 VIDEOGRAPHER: Excuse me, counsel.

2 group, and National Fish and Wildlife Service, and 2 Need to go off the record for one second. Time us

3 the Army Corps of Engineers, these are ttie areas 3 now 2:38 p.m.

permitted from which to take sand to nourish beaches 4 (Discussion off the record.)

in the area. Wildwood is allowed to use the southern 5 VIDEOGRAPHER; Time is now 2:38 p.m.

6 two, and Stone Harbor gets the Northern three, little 6 We are back on the record.

7 pieces. 7 MR. GRASSI: All right. T'm through

8 Q. These are all the places that are 8 asking questions. Thank you.

9 cross-hatched on here? 9 THE WITNESS: Okay.

1Q A. Yes. 10 FURTHER EXAMINATION BY MR. D'AMATO:

11 Q. Okay. And does that dredyiny effect the flow 11 Q. I bus[ have a couple here.

12 of the channels in any way? 12 We were Calking off the record about

13 MR. HUNKINS: Object to the form. 73 the helicopter that Mr. Grassi and I retained and the

14 A. This has beep going on since 19 -- no, 2003. 14 professional photographer who took photos from the

15 So thus far, the answer is na. 15 air on March 1, 2016.

16 Q. Hereford Inlet is not dredged by the U.S. 16 I grabbed a couple of them. I'm going

17 Coast Guard? 17 to hand them to you. Can you pick one that you feel

1$ A. Not only not dredged, not maintained. 18 most comfortable with, if you can pick one, that you

19 Q. And in fact, the channels aren't even marked; 19 could put an X on as to where the incident involving

20 are they? 20 Mr. Sunderland and Mr. Smith and their children took

21 A. That's what I mean by maintained. 21 place?

22 Q. Okay. Why is that? 22 And again, it's not Chat I'm asking you

23 A. They choose not to. You have to ask them. 23 to do it scientifically, but just so we -- for fuCure

24 Q. Okay. Would you agree with me that -- that a 24 purposes, with the aerial photograph.

15 revetment or a seawall will effect the slope of the Z5 A. Here.
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1 sand that's deposited in front of it? 1 MR. HUNKINS; Object to the form. This

2 MR. HUNKINS: Ob}ect to the form. 2 Is obviously an estimate, right?

3 MR. ROZELL: Object Yo the form. 3 MR. D'AMA70: Of course.

4 A. Nat necessarily. I don't agree. 4 A. What are the hlack lines?

5 Q. Will you agree that it can? 5 Q. That's the bottom of the helicopter.

6 MR. HUNKINS: Object to the form. 6 A. That's the frame, air frame, hum?

7 MR. ROZELL: Object to the form. 7 Q. Air frame, yeah. Is thaC what you call it?

8 MR. HUNKINS: t thought he just 8 A. Yeah. Okay. It's the easiest one to use.

9 answered that. I object Co the question. 9 Q. Okay. All right. Thanks.

10 A. Change it7 It could. 10 A. Do you want to mark it?

11 Q. (n fact, you've seen studies that suggest 11 Q. Yes, thank you. The witness has taken over

12 that it -- thak a seawall will make the slope of the 12 the deposition. Here we go.

13 sand in front of it steeper ~~~ 13 Oh, you want to use two?

14 MR. F-IUNKINS: Object to the forrn, 14 A. Na. I'm just giving you the last one,

15 Q. -• haven't you? 15 because it was better.

16 A. Quite the reverse. The beach goes away and 16 Q. This one here, right?

17 becomes a very flat plain out in front of the 17 A. That one there, yes.

18 seawall. 16 (Photograph received and marked for

19 Example, Mantaloking, January 2016. 19 identification as Exhibit Farrell-18.)

20 The beach melted under Jonas wave attack and the sand 20 Q. Here, okay, And this is Farrell-1£i.

21 was spread out in a very flat surface off$hore, They 21 A. Okay.

have been working tirelessly to have a recreational 22 Q. There's your red pen right in front of you.

`L3 beach in front of Mantaloking and Brick Township ever 23 A. Red is accepEa6le?

24 since. 2Q Q. Yes.

25 Q. Okay. 25 A. To the best of my ability to estimate the
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1 distance out into the inlet, the distance along the 1 entered that critical phase of being entered into the

2 shoreline is compared to the X on Farrell-16 -- 2 tidal flow.

3 Q. Okay, 3 Q. Okay. I didn't mark It.

' A. -- Mr. Sunderland's X transferred onto our Q (Discussion off the record.)

Google Earth picture of the same date. 5 {2012 Annual Report received and marked

6 Q. Understood. 6 for identification as Exhibit Farrell-19.)

7 A. So the shoreline has retreated since the 7 Q. Let me show you, which I know you're familiar

B incident. There is a fairly wide inter-tidal beach 8 with, whit we've marked for identification as

S now much more elongated and straight. And the dunes 9 carrell-19, which is, it says at the bottom, prepared

10 show signs of hur -- northeast storm Jonas erosion, 10 by the Richard Stockton Coastal Research Center, 2012

11 which Is what did all this, actually. 11 Annual Report to the City of North Wlldwood on

12 Q. Okay. All right. 12 Condition of the City Beaches. All right?

13 Now; my second question relates to your 13 I would assume that you had substantial

14 report, which we marked for identification. It's 14 Involvement in the preparation of that report?

15 under the pile there. 15 A. Yes, sir.

16 There you go. 16 Q. Okay. If you could go to page four. Okay?

17 If I may, let me point where I'm going 17 And there's a photograph, an aerial photograph that

18 to ask you a question about, where it says the slope 1$ says North Wlldwood Quarterly Survey Profile Lines.

19 there. 19 Are these the ones that you were

20 A. Yes. 20 referring to us before, or are these additional ones?

21 Q. Okay. let me quote from your report. 21 A. These are -- these are on the oceanfront

22 Quotes, "7he slope of sand that forms the margin of 22 beach.

23 the channel is inherently unstable. In my opinion, 23 Q. Correct.

24 Mr. Sunderland and Mr. Smith stepped onto the channel 24 A. There's quite a -- there's -- every 200 feet,

25 margin slope and the slope gave way. This is not 25 there's one. There's like 53 of them altogether.
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1 unlike what a hiker might experience while crossing a 1 Q. Okay, Now you've explained what I needed to

2 steep slope of a rock scree." 2 know.

3 A. Yeah. 3 A. We selected a subset for illusCrative

4 Q. "The broken rock pieces give way and the Q purposes, because we didn't want to waste all their

5 hiker will slide down with It, sometimes ending up 5 time, and I know they wouldn't look at them all.

6 more than a couple of feet down the hill. 6 Q. All right. Page five, it says figure two,

7 Underwater, the swift currents rushing by the channel 7 another color photograph. Okay?

8 slope makes the situation that much more unstable, as 8 ' A. Um-hum.

9 the angle of slope increases," end of quote. 9 Q. What does this color photograph demonstrate?

10 X believe In all your testimony here 10 A. This is another one of these digital

. 11 today, you've explained the basis of this opinion, 11 elevation models. The post Sandy beach in November

12 but I just want to give you an opportunity. Is there 12 of 2012, this is an elevation model where the deeper

13 anything else that you would like to tell us as to 13 water is in purple and blue, and the inter-tidal is

14 the basis of the opinions thaC I )usC read to you, 1Q In yellow, and the dunes are In red or orange, where

15 other than what you've just said here today? 15 they're higher in elevation.

16 MR. HUNKINS: Object to the form. 16 So this is basically the topography

17 A. Well, based on the evidence I've been able to 17 that we surveyed after Hurricane Sandy.

18 review in the case, and the testimony of Mr. 18 Q. Okay. And again, iYs -- this particular

19 Sunderland and Narry Wozunk as to what they 19 figure deals with the beach, itself, not The Inle[

20 experienced, and x have to take the word of Mr. 20 Beach, excuse me?

21 Sunderland as probably the most accurate reproduction 21 A. Correct.

of the.events_.that.he exp.~rienced,_I can~c. a_aa_ 2z Q. Okay. Une second.

23 anything further than what I put in this report as to 23 MR. D'AMATO: I have nothing else.

24 any of the triggers, or the effects, or the 24 Thank you very much for your time.

2~ extensions of what was going on underwater as they 25 MR: HUNKINS: I have a couple of
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1 follow••ups. 1 in the beach over the years, based on recurrent

2 MR. D'AMATO: Go ahead, sure. 2 storms and there was a cycle you referred to. Do you

3 EXAMINATION BY MR. HUNKINS: 3 recall that?

Q. Uoctor, I think we read this report a couple 4 A. Yes.

of Limes already, but ['m reading two sentences, it's 5 Q. And are those effects allowed to happen

6 from your report. 6 because there's no control structure like there is at

7 A. Okay. 7 f3arnegat Inlet?

8 Q. "Within a reasonable degree of coastal 8 A. These -- these cycles occur in spite of man's

9 engineering probability, water and sand conditions 9 efforts at any type of control. Historically, like I

10 that contributed to the incident in this case were 10 said, we went back to 1899 and found multiple cycles.

11 completely natural and unaffected by any improvements 11 The most recent one concluded in 1965, with the loss

12 in the area. Neither the seawall nor any beach 12 of the spit, and the channel almost parallel with the

13 replenishments nor any other improvements played a 13 uplands. And, of course, post 1962, a lot of rock

14 role." 14 construction went on everywhere on the Jersey coast.

15 Ts that still your opinion? 15 So that's just a guess as to when work was done in

16 A. Yes, sir. 16 North Wildwood.

17 Q. Again, within a reasonable degree of 17 So the answer to the question is,

18 engineering and -- coastal engineering science, why 18 essentially, these things have a life of their own,

19 is it that the seawall did not play a role where this 19 and absent very extensive in-the-water construction,

20 incident occurred, where Mr. Sunderland said iC 20 will continue to occur.

21 happened? Why in your opinion did the seawall play 21 Q. Is it your opinion that the conditions that

22 no role? 22 resulted in Mr. Sunderland going into the water and

23 A. Because it's too far away from the incident 23 Mr, Smith going Into the water are the result of the

24 position, because its effects are dominated by 24 natural action of the tides?

25 proximity to it, within a couple hundred feet or 25 A. The natural action between the ebb and the
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1 less. And the incident took place south and east of 1 flow tide right at the unfortunate location they were

2 Central Avenue out on a beach that is well over 250 2 actually at at the time they went in the water.

3 feet wide at that point. That, and the absence of 3 Q. Thank you. And a few minutes ago, I might

4 testimony by witnesses that there was any large-scale 4 have said Mr. Sunderland when I should have said Mr.

5 slope failure that showed with evidence as 5 Smith. Because after all, Mr. Smith is the person

6 illustrated in one of the photographs supplied to me 6 who's suing. So would all your questions be the same

7 showing that. 7 with regard to Mr. Smith?

8 Q. Okay. And why, in your opinion, did the 8 A. Correct.

9 revetment not play a role in the conditions where Mr. 9 MR. HUNKINS: All right, Thanks.

10 Sunderland went into the water? 10 That's all I have.

11 A. Again, proximity. He -- they weren't -- they 11 MR. D'AMATO; One final question.

12 were not in the area where the accelerated currents 12 MR. ROZELL: (may have a couple, too.

13 are chewing away at the beach more than not. 13 MR. p'AMATO; No. Go ahead, go ahead.

14 So in other words, this is -- this is a 14 MR. ROZELL: Do you have a microphone?

15 gradual fade away, as you go away from the rock -- 15 VIOEOGRAPHER; Time is now 2:53 p.m,

16 rock-protected parking lot, the projection, as it's 16 We're going off the record.

17 been called. The further away you get from that, the 17 (Discussion off the record.)

18 probability of any influence of a revetment or rock 18 VIDEOGRAPHER: Time is now 2:53 p.m.

19 wall just declines to zero fairly quickly. 19 We're back on the record.

20 Q. Would your opinion be the same with regard to 20 EXAMINATION BY MR. ROZELL:

2~ the three jetties that were referred to on some of 21 Q. Dr, Farrell, I believe you testified earlier

these photographs? 22 Chat the location of the channel that goes through

23 A. They have absolutely nothing to contribute in 23 Hereford Tnlet can change From flme to Eime; is that

24 any way. 74 correct?

25 Q. You did testify that there's wide variation 25 A. Yes.
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Q. And I believe you -- did you testify that you

didn't say on a day-to-day basis, but possibly on a

week-to-week basis?

A. The changes are fairly quick. The most

dramatic change I ever personally witnessed was

between an inspection we did prior to the 2009 beach

fill, back in -- when problems were just being

noticed by the city, and a visit to survey the

potential borrow zone in 1998. And the previous

trip, I came down along the rock wall, past the

parking tot promontory, and went straight out the

channel to the Atlantic Ocean. December of 1998, I'm

doing the same run, I come down, and I see this gray

thing in front of me. As I get closer to it, it's

all sand. And Y had to change course to the port

side by 4Q degrees to avoid running aground on what

had not been there six months earlier.

So that was the initiation of this

series of growth that lead to the cycle we're

presently in of the spit growth. So that was pretty

dramatic. That was six months.

Q. So the -- so the edges or the sides of the

channel can move?

A. They can prograde and erode, and have been

demonstrably shown to do sa in this series of
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pictures supplied from the county.

Q. And now, how about the slopes on the sides of

the channel, as far as the steepness goes, can that

change?

A. Unfortunately, there aren't a lot of

measurements on slope angles. There just aren't.

The reason being, the depth recorder kind of loses

its ability to accurately depict the slope unless you

were going perfectly straight in perpendic -- you

know, perpendicular to the slope. So you're going

right up the slope, you'll get a pretty good record.

But if you're going alongside of it, the echos going

off the side slopes, so you'll get -- it gets

confused and gives you bad data. So we try not to do

that. So that's why we do the cross-sectional

profiles, so that we have actual people going out

with a -- a rod that goes to the bottom, you hit the

prism, you calculate the elevation, you got the

distance. So you end up with a slope when you put

all this together.

Q. So based on that, and based on your

151

1 • Q. Are there times where the slopes can be

2 fairly flat?

3 A. Locations where they tend to be flatter than

4 others, yes.

5 Q. Is there any way to predict on a daily or

6 weekly basis where the side -- where the edge of a

7 channel or what the slope Is going to be, or where

8 the slope -- where the slope is going to be?

9 A. Well, for the layperson, no. But if you look

10 out and watch the wave break, if you're a surfer, you

11 probably could figure it aut.

12 Waves break in water ak some fraction

13 of their wave height. And if they're breaking out

14 there 70, 80 feet out from the water's edge, you got

15 a pretty good idea that it's pretty flat slope going

16 out. If they break right on the beach, you know,

17 probably deeper right past where the wave breaks.

18 Q. Okay.

19 A. So yes, there is a way to anecdotally come to

20 the conclusion of slope on a beach. But as far as

21 quantitatively measuring it, I mean, you've got to

22 actually walk out there and take points.

23 Q. So I mean, where the waves are breaking may

24 or may not be accurate as to where --

25 A. It may not -- well, it's certainly not
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1 accurate. It's just an estimate.

2 MR. ROZELL; Okay. I don't have any

3 other questions.

Q THE WITNESS: Thank you.

5 VIDEOGRAPHER: Excuse me, counsel. I

6 just need a moment to change the DVD. 71me Is now

7 2:57 p.m. We are going off the record.

8 (2012 Annual Report received and marked

9 for identification as Exhibit Farrell-20,)

10 (Discussion off the record.)

19 VIDEOGRAPHFR: Time is now 2:58 p.m.

12 We are back on the record.

13 BY MR, O'AMATO;

14 Q. Doctor, I'm going to hand this Co you in a

15 second. The title page is New Jersey Eieach Profile

16 Network, Cape May County, Great Egg Harbor Inlet to

17 Stowe Creek. And let me just hand it to you, and T'm

18 going to be asking you a question about page 66.

19 Have you ever seen this before?

20 A. Yes. Question is, what year is it from?

21 Page 66? Okay. Wow, we're looking at,

—_ .experiencQ._-- 22 I'd say, 2002, 2000 --

;c~ A. They change. 23 Q. Here's the complete report. Can I see the

24 Q. -- the slopes do change? 24 front of yours? Is it -- yeah. Here's the complete

25 A. Yes. Z5 report. !t's 2012 annual report. Here, T'll hand
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1 you --

2 A. Okay. That's all right. This will work.

3 Oh, it's actually -- atl right. Go ahead.

~ Q. Now, you see on page 66?

A. Um-hum.

6 Q. Why don't you read out loud what I've

7 highlighted? I'm going to ask you a quick question

8 about that.

9 A. "Inlet activity at Hereford Inlet also

10 compounds the rate of deposition and erasion for

11 North Wildwood, changing the Met shoreline from a

12 rock wall facing a deep inlet channel adjacent to a

13 wide oceanfront beach to a situation where the main

14 channel migrates to the north causing a wide ocean

15 beach to march into the inlet creating a vast spit of

16 land along the inlet rock revetment. This process is

17 currently ongoing, having started in late 1995. The

18 North Wildwood Beach has retreated over 800 feet

19 since 19$9."

20 Q. Do you agree wiCh the author's statements

21 there?

22 A. Yes, I do.

23 Q. Okay. Now, let -- are you familiar with an

2Q expert by the name of Carl F. Nordstrom?

25 A. Oh, yes, Y am.
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1 Q. Okay. Let me hand to you Exhibit 21.

2 (Article received and marked for

3 identification as Exhibit Farrell-21.)

4 Q. And this is an article that was published in

5 1988, and it's entitled Effects of Shore Protection

6 and Dredging Projects on Beach Configuration Unjetted

7 Near Tidal TnleCs in New Jersey. And I'm going to

8 hand this to you, and T'm going to direct your

9 attention to page 449, figure six, where he has four

10 aerial photographs of HereFord Inlet from 1952 to

11 1977. And he says, quotes, "Rapid erosion of the tip

12 of the updrift barrier island occurred after

13 construction of the new bulkhead and groins in 1967.

14 Scale of photo D is slightly larger than the other

15 three."

16 Just orient yourself, and when you're

17 ready, I'll ask the question,

18 VIDEOGRAPIIER: Time is now 3:01 p.m.

19 We're going off the record.

20 MR. D'AMA'1'p: Okay.

21 VIDEOGRAPHER: Yeah, I'm going to have

to change it.

~~ MR, u'AMAI'O: i~hat will give him a

24 chance to take a look at the document.

25 (Discussion off the record.)
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1 VCDEOGRAPHER: This begins DVD number

2 three. Time is now 3:p~ p.m, We are back on the

3 record.

4 4Y MR. D'AMATQ:

5 Q. doctor, is that the first time you read that

6 abstract by Mr, fVordstrom?

7 A. No.

8 Q. All right. How are you familiar with it?

9 A. Well, i've -- I have it in the library, so

10 we, you know, have it as a reference.

11 Q. Okay. Where is Mr. Nordstrom presently?

12 A. Rutgers University.

13 Q. Okay. Do you have any interaction with hlm

14 6y virtue of your position?

15 A. X was on a thesis committee for one of hls

16 most recent Ph. D, students, one Daniel Barone, who

17 worked for me, so he put me on the committee.

18 Q. Yeah, 7 think I know Mr. Barone, yeah.

19 The -- the statement that he makes

20 right here, he's referring to the construction of the

29 new bulkhead and groins in 1967,

22 Are you familiar with that?

23 A. He's talking about Stone Harbor.

24 Q. Okay. But are you familiar with this?

25 A. Yeah.
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1 Q. Okay. Can you -- let -- simply stated, how

2 would the new bulkhead and groins in 2967 have caused

3 this rapid erosion that he's referring to in the

4 Hereford Inlet, Stone Harbor side?

5 MR. HUNKINS; Object to the form.

6 A. Well, the Stone Harbor side is two and a half

7 mites away --

8 Q. Okay.

9 A. -- for starters. After the 1962 northeaster,

10 Stone Narbor elected to put in a timber bulkhead and

11 a rock revetment toe in front of the timber to

12 protect it from waves direct attack.

'13 Q. Okay.

14 A. In addition, at 123rd Street, which is

15 basically south of the development, they built a rock

16 groin or jetty out to sea.

77 Q. Okay.

18 A. The goal was to retain sand in Stone Harbor,

19 not let it go into Hereford Inlet.

20 Well, the southern bit of Seven Milc

21 Island, which is Avalon, Stone Harbor, is called

22 South Point. Yt's a natural area; bird nesting,

23 blah, blah, blah, people walk it, that's about it.

24 That piece began to deteriorate because

25 nv sand was coming around to nourish -- to feed that
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beach, as sand went off into Hereford Tnlet.

Q. Got you.

A. So that's what he's referring to. The -- the

structures that were built in the beach front of

Stone Harbor had a negative effect on South Point.

In fact, by 1990, South Point was gone

completely. And Hereford Inlet was one vast area of

inter-tidal shoals and bars and sand bodies

everywhere. It's amazing. Then the Army Corps

pumped sand -- well, actually in 1997, Stone Harbor

did a state job, we guided. In 2003, the Army Corps

took over Avalon, Stone Harbor with the federal

project they built.

Q. Okay.

A. And they pumped a lot of sand up onto Stone

Harbor, which than went over and around the jetty,

and -- which was still there. And within five years,

taking us to about 2007, eight, South Point was 7,000

feet longer than it was in 1990.

MR. HUNKINS: Okay. Hold on one

second. And your question was?

A. Yeah.

Q. No, he's explaining his answer.

MR. HUNKINS: Yeah, I lost the -- I

don't know what --
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A. Well --

Q. He's explaining the difference.

MR. HUNKINS: What the question was.

Q. I understand what you're saying. Go ahead.

Let him finish up, that's all.

A. So basically, basically the process that

Nordstrom is referring to in the late eighties is --

is the net effect of the restriction of sand movement

by control structures. And the sand on New Jersey's

beaches has always been kind of a nagging problem

anyway. And so this federal program of beach

nourishment that New Jersey adopted In a big way in

1990-ish has brought about 160 million yards of new

sand never on New Jersey's beaches back on them,

Q. Okay.

A. So a lot of these problems that came out of

structures getting built really kind of went away,

especially in Stone Harbor.

Q. T got it. Thank you. I'm finished, and

really, thank you for your time.

Sandy, I will call you later. Okay?

We_have to clean up here and get all these exhibits

in order. Okay?

MS. SMITH: Okay. Thank you.

MR, D'AMATO: RiyhC. Okay.
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VIDEOGRAPHER: Are there any follow-up

2 questions?

3 MR. HUNKTNS: No.
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Certi Court Reporter

License Nn. XI01520

MR. ROZELI: Uht-uht.

VIDEOGRAPHER; This concludes the

deposition. Time is now 3:09 p.m. We are off the

record.

(Deposition concluded at 3:09 p.m.)
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I, LYNN SMITH, a Certified Court Reporter of the

Slate of New Jersey, do hereby certify that prior to

the commencement of the examination, STEWART FARRELL

was duly sworn by me to testify the truth, the whole

truth and nothing but the truth,

I DO FURTHER CERTIFY that I am neither a relative nor

employee nor attorney nor counsel of any of the

parties to this action, and that I am neither a

relative nor employee of such attorney or counsel,

and that I am not financially interested in the

action.
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CHRISTOPHER S. PORRINO

ATTORNEY GENERAL OF NEW JERSEY

Attorney for Defendant New Jersey

Department of Environmental Protection

Hughes Justice Complex

25 Market Street

P.O. Box 093

Trenton, New Jersey 08625

By: Kristina Miles

Deputy Attorney General

(609) 633-2038

Attorney No. 003282011

SANDRA SMITH, INDIVIDUALLY I~N'D AS

EXECUTRIX OF THE ESTATE OF GEORGE

BRADLEY SMITH, AND AS GUARDIAN AD' .

LITEM FOR HER CHILDREN KOLE SMITH

AND BRI~NDY SMITH, NICOLE GAETA,

KYLE SMITH,

Plaintiffs,

v.

CITY OF NORTH WILDWOOD, and

STATE OF NEW JERSEY,

Defendants.

SUPERIOR COURT OF NEW JERSEY

CAPE MAY COUNTY - LAW DIVISION

DpCKET NO. CPM-L-415-16

Civil Action

Certification of Christopher

Jones

Christopher Jones, being of due age, hereby certifies:

1. I, Christopher T. Jones, currently serve as a

Manager with the Division of Land Use Regulation

Bureau of Urban Growth and Redevelopment for the

New Jersey Department of Environmental Protection

("NJDEP") I have served with the NJDEP for over

28 years.



2. I have been responsible for DEP's pe
rmitting of

environmental land use permits including
 issuance

of Coastal Area Facilities Review Act ("CA
FRA")

Waterfront Development, Flood Hazard, coastal

wetlands, and freshwater wetlands permit
s besides

the issuance of Federal Consistency Deter
minations

and federal Water Quality Certificates.

3. Altogether, Z have examined hundreds o
f different

properties for environmental natural resources,

wetlands, coastal, waterfront, and flood hazard

compliance during my tenure.

4. I~am providing this certification in supp
ort of the

State of New Jersey's opposition to an O
rder to

Show Cause in the matter of Smith v. City
 of North

Wildwood and the Department of Environmental

Protection.

5. Pursuant to CAFRA, DEP is authorized to issue

permits for development within the geographic

coastal area set by the Legislature. N.J.S.A.

13:19-4.

6. The Legislature has defined developme
nt under CAFRA

to include "the construction, relocation or

enlargement of any building or structu
re and all



site preparation therefor, the grading, excava
tion

or filling on beaches or dunes..." N.J.S.A. 13:19-
3.

7. Pursuant to CAFRA's inclusion of "grading" in
 the

"development" definition, maintenance and raking 
of

beaches is considered an activity for which a

permit is required.

8. The City of North Wildwood ("City") applied fo
r and

obtained a CAFRA general permit to maintain some 
of

the City's beaches. A true and accurate copy of

the permit is attached hereto as Exhibit A.

9. In support of the CAFRA general permit

application, the City also submitted plans

depicting where the City planned to maintain 
the

beaches. A true and accurate copy of page 3 of

these plans which depicts the portion of the Ci
ty's

beaches by 'Hereford Inlet is attached hereto 
as

Exhibit B.

10. The City's permit is still valid per the

Permit Extension Act and will expire in July,
 2017.

11. As part of the coastal zone management program

implemented, in part, by CAFRA, DEPgenerally

promotes on a nondiscriminatory basis and to 
the

extent practicable, public access to and use 
of the



State's tidal waterways and their beaches.

N.J.A.C. 7:7-16.9(a) and (b).

12. Despite DEP's general promotion of public

access to the State's tidal waterways and its

accompanying beaches and shores, the agency

recognizes that public access must be tem
pered so

that access does not create conditio
ns that may

reasonably be expected to endanger public 
health or

safety. To that end, DEP recognizes that acce
ss

may be restricted seasonally, hourly
 or in scope

such as restricted access to certain b
each arias

within a municipality. N.J.A.C. 7:7-16.9(b)4.

13. Similarly, to protect public health and

safety, access may be limited to certa
in uses such

as fishing but not swimming in waters wi
th frequent

or consistent strong currents. Ibid.

14. DEP also recognizes that actual beach

operations and public safety are administered

directly by municipalities and not by 
the DEP as

held in the Appellate Division of the Superior

Court . Borough of Avalon v . New Jersey Dep t 
of

Envtl. Prot., 403 N.J. Super. 590 (App.
 Div. 2008).

15. Upon a showing that an unreasonable r
isk to

public safety exists, DEP would not 
object to a



closure of the waters or to the beach or a par
t of

the beach adjoining the Hereford Inlet. This is a

decision for which authority and responsibility

rest with the City of North Wildwood.



CERTTFI:CATION

I hereby certify that ttie foregoing statements made by me

a.re true. 1 am aware that if any of the foregoing

s~at~ments is willfully false, T am subject to punishTttent.

~hri~to er fi. Jone `'"'' Date

Man max, N P' Lan Use. Regulat~~on P~og~ram.
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Riclrard J. Codey Department of Environment~il Protection 
Bradley M. Campbell

Acting Governor LATTp uSE REGUJ.ATION PROGRAtvi 
Cpmmissioner

PO BOX 439
TRENTON, NI 08623-0439

(609)292-8115 (Fax)
www.stnte:nJ:us/depJlandusc

'JUl: 1 32005

Sieveu C. Ivlorey
Lomax Morey Consulting
P.O. Box 9
'Cape Mai Court House, N.J. 08210

RE: Authorization for Coastal General Permit

LURP File No.: # OS07-03-0009.1 CAF 030001

CITY OF NORTH WILDW40D
Block(s): N/A; Lot(s): N/A
North 'Wildwood, Cape May County

Dear Mr. Morey:

Tlie Laid Use Regulation Program has reviewed t}ie referenced'application for a General

Pexxnit authorization pursuant to the requirements of the Coastal Permit Program Rules at,I~,J,
A.C.

7:7-7 and in. accordance with the Coastal Area Facility Revie~vv Act (N.J.S.A. 13:19 eC seq.) andlor

the Waterfront Development Law (N.J.5.A. 12:5-3).

This permit authorizes beach and dune maintenance aetiviiies conducted ~n.accordance.with

Best 1Vlanagement Practices as found in the Rules on Coastal Zone 1~Iari~gement at.N:r:A,C. 7:7E-

3A. The names, title, address and telephone number of the persons) responsible for supervising

the proposed activities to ensure compliance with N.J.A.C. '7:7E-3A.1, ~A.2 anal 3A,3 are:

City of North Wildwood
Department of Public Works
F:O. Box 499
90.1 Atlantic Ave.
North Wildwood, NJ 08260
Tim (O'Leary; Superintendeirt

(609) 522-4b46 Phone
(609 522-1141 FAX

Van Note~Harvey Associates
21 ~ North Main Street, Suite 203

Cape May Court House, NJ 083210
Ralph Peta•ella, Jr., P.E. & L.S.

New Jersey /s an Equal Oyparrunity Eu~pfoycr
Rtcycled Paper
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(609) 465-2600 'hone
(609) 465-8028 FAX

This permit authorizes beach and dune maintenance activities only, and does NOT

authorize the replacement of any street-end bulkheads.

The approved maintenance arca is within the outlined areas, specifically identified as tlxe

Recreation Bcach Area, as shown oz~ tlu~ee sheets, entitled "Map to Accompany Application for:

General Permit For Beach & ~.7une Maintenance Activities, City of North Wildwood, Cape May

County, N.J.", dated April 15, 2Q05, last revised July 7, 2005, and prepared b~ Van Nofe-Harvey

Associates, N.J.P.E. License No. 23226.

By this permit, the State of New Jersey does not relinquish tidelands awnershzp or claim to

any portion of the subject property oz adjacent properties.

Project Snecirc Conditions

In addition to the conditions noted at N.J.A.C. 7:7-1.5, the activities allowed by this

authorization shall comply with the following conditions. Failure to comply with these conditions

shall constitute a violation of the Coastal Area Facility Review Act (N.J.S.A. 13:19-1 et seq.)

and/or the Waterfront Development Law (N.J.S.A. 12:5-3).

This permit does not authoxzze the repair ox reconstruction of street end seawalls and/ ox

bulkheads.

2. The City of North Wildwood zaaust continue to maintain metered public parking along the

streets adjacent to the beach.

3. The City of North Wildwood must continue to provide handicapped accessible ~5ublic

access to the beach from all street-ends. If, at sonrxe .fixture date, any or all of the street-ends

are vacated by the City, they must include in the vacation documents, provisions for the

maintenance of public access to the beach. Copies of the vacation documents must be

provided to the Program for review a.n~d approval priax to enactment.

4. The City cannot limit vertical or horizontal public access to the dry sand area nor interfere

with the public's xight to free use of the dry sand for intermittent recreational purposes

connected with the ocean and wet sand. However the City may charge a fee to those

member of the public who remain upon and use its beach for an extended period providing

it cleans the beach, picks up trash regula~~ly, azid permits use of its shower facilities, if

provided. The City must also provide customary lifeguard services for members of the

public who use the ocean areas up to the high water mark regardless of whether they are

just passing through ox remaining on the beach area.

S. Raking of the beach may only occur within 100 yards of ina~ined lifeguard station.
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6. No raking may occur within vegetated areas of the beach.

7. Iz~ areas docuzx~.enfed by the De~artrnexzt as habitat for threatened or endangered beach
nesting shorebirds, nb raking of the beach may occur between April 1 and August 15.

8. The ~ropased activities MUST be conducted in accordance with Best Management
Practices as defined by the Department in the Rules on Coastal Zone Management, N.J.A.C.
7:7E-3A (copy enclosed). Activities other than those outlined in this Subchapter (3A) shall
require additional authorization from the Program. Failure to receive such additional
authorization prior to activities may warrant enforcement action by the T3ureau of Coastal
ai~zd Land Use Enforcement.

9. Sand transfers to or from wetland Areas that may exist on a beach are N'OT authorized by
this permit.

10. ~ Records of all sand transfer activities shall be maintained by the township, and shall be
available for inspection by the Department, upon request. 'These records shall include, but
not be limited to, dates of transfer, borrow area limits, fll area limits, estimates of amount
of sand trarxsferred, the name of theperson supervising the transfer activities, and the
engineering certification xequired (if appropriate) for all sand transfer activities.

~ 1. Bulldozing, excavation, grading, vegetation removal or clearing and relocation of existing
dunes whether existing or cons~i-ucted in conjunction with tk~is permit are NOT authorized
under this general permit.

Standard Permit Conditions

The following standard conditions shall ap~~y to all General Coastal Pernuts:

1. This. permit is NOT V.AL~D until the permit acceptance form has been signed by the
applicant, accepting and agreeing to adhexe to all permit conditions, and retuned to the
appropriate regional office within the Land Use Regulation Progxam.

2. This permit, including all conditions listed herein, shall be recorded in the office of the
County Clerk (the Registrar of Deeds and Mortgages if applicable) in the county or counties
wherein the Lands included in the permit are located within tin (10) days after receipt of the
pernnit by the applicant. A copy of the recorded permit shall be forwarded to the Land Use
Regulation Program immediately thereafter.

3. The permittee shall notify, in writing, the NJDEP, Bureau of Coastal and Land Use
Enforcement at 1510 Hooper Avenue, Toms River, NJ 08753, three working days prior to
the commencement of construction ors the site or site ~rreparatioi7.
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4, The issuance off' this permit shall in no way expose the Department to liability for the
sufficiency or correctness o~ the design of any constructiaz~ or stn.2ctures. Neither the State
nor the Department s}aall be liable for any loss of Iife or property which may occux by virtue
of the activity or development resulting from any pei~nit.

5. Tlie permittee shall allow the authorized representatives of the Department free access to
the site at ali time when construction activity is taking place, and at other times upon notice
to the ~ez~nnittee.

6. The activities shown by plans and/or other engineering data, which are this day approved,
shall be constructed and/or executed in conforanzty with such plans and/or engineering data
and conditions herein, No change in plans or speci~catxons upon which this permit zs
issued shall be made except with the prior written permission of the Department, in
.accordance with N.J.A.C. 7:7-4.10.

7. A copy of this permit and approved plans shall be kept at the construction site and. shall be
exhibited upon request to any person.

The permittee shall immediately .iz~f'orm the laepartment of any unanticipated adverse
effects on the environment not described in the application or in the conditions of this
permit. The Department may, upon discovery of such anticipated adverse effects, and upon
the faxluxe o~ the permittee to submit a report thexeon, notify the p~rmittee of its intent to
suspend the permit, pursuant to N.J.A.C. 7:7-4.11.

9. This permit does not waive the obtainxi~g o~ any local, State ox Federal permits which may
be required. This permit is not valid anti. no work shall be undertaken until such time as all
other required approvals and peir~nits have been obtained.

10. All fill and other earth work on the lands encompassed within this permit authorization shall
be stabilized in accordance with "Standards for Soil Erosion and Sediment Control in New
Jersey," {obtainable from Ioeal Soil Conservation District Offices) promulgated by the Ne~v
Jersey State Soil Conservation Committee, pursuant to the soil Erosion and Sediment
Cont~•ol Act of 1975, N.J.S.A. 4:24-42 et, seq, and N.J.A.C. 2:90-1.3 through 1.X4. These
standards are hereby incorporated by reference.

Duration of Authorization/Notification of Work

This authorization for a General Pezxnit is valid for a term not to exceed f ve years from the
date of receipt from the Department. If the term of this authorization exceeds the expiration date of
the general permit issued by rule, and the permit upon which the authorization is based is rrzodif ed
by zule to include nnore stringent standards or conditions, the permittee must comply with the
requirements of the new regulations by applying for a new Gezzeral Permit authorization unless
construction is already underway. 7f this Genezal permit is not reissued, the pertnittee must apply
for an individual CAFRA permit unless construction pursua~~t to the priox General Permit is
underway. The expiratzaz~ date of the General Permits issued by Wile is October 16, 2005.
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Tn order to prornofe inter-governmental cooperation in management o:f our natural

resources, a copy of this decision shall be shared with appropriate local and federal agencies.

If you have an~ questions regarding this General Permit authorization, please contact Gail J.

Moore of our staff at (609) 292-8262. Please reference the permit number in any fufure

communication concerning this Action.

Sincerely,

~~~
Christo er M. Da in

Supervisor, Coastal Region
Land Use Regulation Program

c. NJD~P, Bureau of Coastal and Land Use Enforcement, Toms River

US Army Corps of Engineers, Philadelphia District
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